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By Mr. KEE: Joint resolution (H. J. Res. 560) to authorize
acquisition of land for the Bluestone Reservoir project, and
for other purposes; to the Committee on Flood Control.

By Mr. CRAWFORD: Joint resolution (H. J. Res. 561)
requesting the Federal Trade Commission to investigate and
report to Congress all facts pertaining to the publication
of an advertisement in QST magazine profaning the office of
the President; to the Committee on Interstate and Foreign
Commerce.

PRIVATE BILLS AND RESOLUTIONS

Under clause 1 of rule XXII, private bills and resolutions
were introduced and severally referred as follows:

By Mr. CROWE: A bill (H. R. 8939) granting an increase
of pension to Vernon Stevens; to the Committee on Pensions.

By Mr. JENKINS of Ohio: A bill (H. R. 8940) granting
a pension to Alexander Lane; to the Committee on Pensions.

By Mr. KNUTSON: A bill (H. R. 8941) for the relief of
Agnes Brodahl; to the Committee on Claims.

Also, a bill (H. R. 8942) for the relief of Elsie Dushaw; to
the Committee on Claims.

Also, a bill (H. R. 8943) granting a pension to William
R. Ross; to the Committee on Pensions.

By Mr. LAMBERTSON: A bill (H. R. 8944) granting a
pension to Annie E. Sutherland; to the Committee on In-
valid Pensions.

By Mr. MARTIN of Massachusetts: A bill (H. R. 8945)
granting an increase of pension to Mary H. Green; to the
Committee on Invalid Pensions.

By Mr. TAYLOR of Tennessee: A bill (H. R. 8946) grant-
ing a pension to John A. Helms; to the Committee on Pen-
sions.

PETITIONS, ETC.
Under clause 1 of rule XXII, petitions and papers were
laid on the Clerk’s desk and referred as follows:
3767. By Mr. CLASON: Petition of Catherine A. Guilshan

and other citizens of Springfield, East Longmeadow, and .

Ludlow, Mass., favoring the abolition of the privately owned
Federal Reserve System and to restore to Congress its con-
stitutional right to coin and issue money and regulate the
value thereof; to the Committee on Banking and Currency.

3768. By Mr. FITZPATRICK: Petition of the Yankee Di-
vision, Veterans' Association, New York Chapter, profoundly
and unalterably opposed to the Ludlow amendment in rela-
tion to a Nation-wide referendum to declare war; to the
Committee on the Judiciary.

3769. By Mr. KEOGH: Petition of the American Newspaper
Guild, New York City, concerning House bill 8239, providing
for a permanent Bureau of Fine Arts; to the Committee on
Education.

8770. By Mr. HANCOCK of New York: Petition of the
Pomona Grange, Onondaga County, N. Y.; to the Committee
on Agriculture.

3771. Also, petition of the Pomona Grange, Onondaga
County, N. Y.; to the Committee on Ways and Means.

3772. Also, petition of the Pomona Grange, Onondaga
County, N. Y.; to the Committee on Foreign Affairs.

3773. By Mr. MERRITT: Petition of the Second Assembly
District Club of the American Labor Party of Queens County,
N. Y., applauding the President of the United States for his
continued support of progressive and democratic principles
of government in his latest message to Congress; that it com-
mends the President’s timely reminder that world peace is
safe only in the hands of democratic, representative govern-
ments; that it approves that Budget balancing must be kept
subordinate to social welfare, to the end that no willing
worker shall starve for lack of work; that it approves the
President’s demand for enactment of wage and hour legis-
lation; that it is in full accord with the President’s castigation
of monopolies and their practices and the abuses of power of
which business has been guilty; and that it commends the
President’s emphatic stand against shifting the tax burden

to those least able to pay; and, further, that it is opposed to
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any attempt to saddle a sales tax on the people or to reduce
personal exemptions in the low-income brackets, and will
support measures to stop tax avoidance and correct defects
in the law which permit wealthy malefactors to dodge tax
payments; to the Committee on Ways and Means.

3774. By the SPEAKER: Petition of the Board of Super-
visors of Contra Costa County, State of California, petitioning
approval of General Welfare Act (H. R. 4199) ; to the Com-
mittee on Ways and Means.

SENATE
THURSDAY, JANUARY 13, 1938
(Legislative day of Wednesday, January 5, 1938)

The Senate met at 12 o’clock meridian, on the expiration
of the recess.

THE JOURNAL
On request of Mr. BARKLEY, and by unanimous consent,
the reading of the Journal of the proceedings of the cal-
endar day Wednesday, January 12, 1938, was dispensed with,
and the Journal was approved.
MESSAGES FROM THE PRESIDENT
Messages in writing from the President of the United

States were communicated to the Senate by Mr. Latta, one
of his secretaries.

MESSAGE FROM THE HOUSE

A message from the House of Representatives, by Mr.
Chaffee, one of its reading clerks, announced that the House
had passed the bill (S. 1077) to amend the act creating the
Federal Trade Commission, to define its powers and duties,
and for other purposes, with an amendment, in which it re-
quested the concurrence of the Senate.

CALL OF THE ROLL
Mr. CONNALLY. I suggest the absence of a quorum.
The VICE PRESIDENT. The clerk will call the roll.

The Chief Clerk called the roll, and the following Senators
answered to their names:

Adams Connally Johnson, Calif. Pepper
Andrews Copeland Johnson, Colo. Pittman
Ashurst Davis King Pope

Bailey Dieterich La Follette Radcliffe
Bankhead Donahey Lewlis Reynolds
Barkley Dufly Lodge Russell

Berry Ellender Logan Schwartz
Bilbo Frazier Lonergan Schwellenbach
Bone George Lundeen Sheppard
Borah Gerry McAdoo Shipstead
Bridges Gilbson McCarran Bmathers
Brown, Mich Gilllette MeGill Bmith

Brown, N. H Glass McEellar Steiwer
Bulkley Guffey McNary Thomas, Okla.
Bulow Hale Maloney Thomas, Utah
Burke Harrison Miller Townsend
Byrd Hatch Minton Truman
Byrnes Hayden Murray Tydings
Capper Herring Neely Vandenberg
Caraway Hill Norris Van Nuys
Chavez Hitchcock Nye ‘Walsh

Clark Holt Overton Wheeler

Mr. GIBSON. I announce that my colleague the senior
Senator from Vermont [Mr. AusTiN] is necessarily detained
from the Senate today. I request that this announcement
stand for all quorum calls during the day.

Mr, LEWIS. I announce that the Senator from Rhode Is-
land [Mr. Green] and the Senator from Delaware [Mr.
HucHes] are absent from the Senate because of Illness.

The Senator from New York [Mr. Wacner] is absent be-
cause of a slight cold.

The Senator from Oklahoma [Mr, Lee], the Senator from
New Jersey [Mr. Moogrel, and the Senator from Wyoming
[Mr. O'ManoNEY] are detained on important public business.

The VICE PRESIDENT,. Eighty-eight Senators have an-
swered to their names. A quorum is present.

ANNIVERSARY OF EIGHTEENTH AMENDMENT—NOTICE OF SPEECH
BY SENATOR SHEPPARD

Mr. SHEPPARD. Mr. President, Sunday, January 16,

will be the eighteenth anniversary of the eighteenth amend-
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ment. Inasmuch as the Senate will not be in session on
that day, I shall endeavor to secure recognition from the
Chair on Saturday, January 15, in order to address the Sen-
ate on the subject of the eighteenth anniversary of this
amendment,

REPORT ON FPROGRESS OF THE WORKS PROGRAM

The VICE PRESIDENT laid before the Senate a message
from the President of the United States, which was read,
and, with the accompanying report, referred to the Special
Committee on Investigation of Unemployment and Relief
Problems, as follows:

To the Congress of the United States:

I transmit herewith for the information of the Congress
the report of the Works Progress Administrator on progress
of the Works Program, placing primary emphasis on activi-
ties of the first 10 months of the calendar year 1937.

FraNELIN D. ROOSEVELT.

TaE WaiTE HoUsg, January 13, 1938.

REPORT OF BOARD OF DIRECTORS OF PANAMA RAILROAD CO.

The VICE PRESIDENT laid before the Senate a message
from the President of the United States, which was read,
and, with the accompanying report, referred to the Com-
mittee on Interoceanic Canals, as follows:

To the Congress of the United States:

I transmit herewith for the information of the Congress
the Eighty-eighth Annual Report of the Board of Directors
of the Panama Railroad Co. for the fiscal year ended June
30, 1937.

FrANKLIN D, ROOSEVELT.

Tae WaiTE HoUsE, January 13, 1938.

BOARD OF VISITORS TO THE NAVAL ACADEMY

The VICE PRESIDENT, in accordance with the provisions
of law, appointed the Senator from Tennessee [Mr., McKEL-
1Ar], the Senator from Rhode Island [Mr. Gerry]l, the Sena-
tor from Delaware [Mr. Townsenpl, and the Senator from
Oregon [Mr. Sterwer] as members of the Board of Visitors
on the part of the Senate to visit the United States Naval
Academy.

REPORT OF GEORGETOWN BARGE, DOCK, ELEVATOR & RAILWAY CO.

The VICE PRESIDENT laid before the Senate a letter
from Hamilton & Hamilton, transmitting, pursuant to law,
the annual report of the Georgetown Barge, Dock, Elevator &
Railway Co. for the year ended December 31, 1937, which,
with the accompanying report, was referred to the Commit-
tee on the District of Columbia.

PETITIONS

The VICE PRESIDENT laid before the Senate a telegram
in the nature of a petition from Arthur Osman, executive
secretary of the United Wholesale Employers of New York,
on behalf of 4,000 members of that organization, praying for
the enactment of the so-called Wagner-Van Nuys antilynch-
ing bill, which was ordered to lie on the table.

He also laid before the Senate a letter in the nature of a
petition from M. A. Smith, of Charlotte, N. C., praying for
the enactment of the so-called Wagner-Van Nuys antilynch-
ing bill, which was ordered to lie on the table.

REPORT OF COMMITTEE ON INTERSTATE COMMERCE

Mr. WHEELER, from the Committee on Interstate Com-
merce, to which was referred the joint resolution (S. J. Res.
229) directing the Federal Trade Commission to investigate
the policies employed by manufacturers in distributing
motor vehicles, and the policies of dealers in selling motor
vehicles at retail, as these policies affect the public interest,
reported it without amendment and submitted a report (No.
1302) thereon.

BILLS INTRODUCED

Bills were introduced, read the first time, and, by unani-
mous consent, the second time, and referred as follows:

By Mr. BARKLEY:

A bill (8. 3231) for the relief of Robert Thompson; to the
Committee on Naval Affairs.
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By ASHURST and Mr. HATCH:

A bill (S. 3232) to amend an act to provide for the retire-
ment of Justices of the Supreme Court; and

A bill (S. 3233) to provide for the appointment of addi-
tional judges in accordance with the recommendation of the
Judicial Conference as supplemenfed by the recommenda-
tion of the Attorney General; to the Committee on the
Judiciary.

By Mr. MILLER:

A bill (S. 3234) to improve the navigability of the Arkan-
sas River, Red River, Ouachita River, and the White River
in Arkansas and Missouri; to provide for flood control of
the Mississippi River and the Arkansas, Red, Ouachita, and
White Rivers; to provide for reforestation and for the use
of marginal lands; for the agricultural and industrial devel-
opment; for the irrigation of lands; for the restoration and
preservation of the water level, and for the development of
electrical power in the Arkansas, Red, Ouachita, and White
River Valleys; and for other purposes; to the Committee on
Agriculture and Forestry.

(Mr. McKEeLLAR introduced Senate bill 3235, which was re-
ferred to the Committee on Finance and appears under a
separate heading on this page.)

By Mr. SCHWELLENBACH:

A bill (8. 3236) to amend the Merchant Marine Act of
1936, to further promote the merchant marine policy therein
declared, and for other purposes; to the Committee on
Commerce.

By Mr. CONNALLY:

A bill (S. 3237) to transfer to the Secretary of the Treas-
ury a site for a quarantine station to be located at Galveston,
Tex.; to the Committee on Public Buildings and Grounds.

By Mr. SHEPPARD:

A bill (S. 3238) to provide for recording of deeds of trust
and mortgages secured on real estate in the District of Co-
lumbia, and for the releasing thereof, and for other pur-
poses; to the Committee on the District of Columbia.

AMENDMENT OF SOCIAL SECURITY ACT

Mr. McEKELLAR. Mr. President, I ask unanimous consent
to introduce a bill to amend in one respect the Social Security
Act, and that it be printed in full in the Recorp and appro-
priately referred. In connection with the bill, I ask consent
to have printed in the Recorp copies of two letters which
will explain the situation quite fully. I think they will be
enlightening to Senators who are interested in social security.

The VICE PRESIDENT. Is there objection? The Chair
hears none.

The bill (S. 3235) to amend the Social Security Act so as
to provide for the selection on a merit basis of certain
personnel for whose compensation appropriations are made
by the Federal Government, was read twice by its title and
referred to the Committee on Finance, as follows:

Be it enacted, etc., That clause (5) of section 2 (a) of the Soclal
Becurity Act is amended by striking out “(other than those relat-
ing to selection, tenure of office, and compensation of personnel)”
and inserting in lieu thereof “(including methods for the selec-
tion of personnel on a merit basis)”.

Sec. 2. That subdivision (1) of section 303 (a) of the Social
Becurity Act is amended by striking out “(other than those relat-
ing to selection, tenure of office, and compensation of personnel)”
and inserting ln leu thereof “(including methods for the selec-
tion of personnel on a merit basis) ",

The letters referred to by Mr. McEKEgLLAR are as follows:
MempPHIS, TENN., December 8, 1937.
Hon. EENNETH

McEELLAR,
United States Senator, Washington, D. C.

Dear SenaToR: Relative to the personnel set-up in Nashville
under the Unemployment Compensation Division, I find that sec-
tion 303-a of the Social Security law provides as follows:

“The Board shall make no certification for payment to any State
unless it finds that the law of such State, approved by the Board
under title IX, includes provisions for—

(1) Such methods of administration (other than those relating
to selection, tenure of office, and compensation of personnel) as
are found by the Board to be reasonably calculated to insure full
payment of unemployment compensation when due; * * "

It is my information that the Federal Government is paying
the salary of the personnel referred to in the various States.
Tennessce law reads as follows:
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“(d) Personnel: Subject to other provisions of this act, the com-
missioner is authorized to appoint, fix the compensation, and pre-
ecribe the duties and powers of such officers, accountants, attorneys,
experts, and other persons as may be necessary in the performance
of his duties. All positions shall be filled by persons selected and
appointed on a nonpartisan merit basis, The commissioner shall
classify the positions and shall establish salary schedules and
minimum personnel standards for the positions so classified. He
ghall provide for the holding of examinations to determine the
qualifications of applicants for the positions so classified, and, ex-
cept for temporary appointments not to exceed 6 months in dura-
tion, shall appoint its personnel on the basis of efficiency and fitness
as determined in such examinations. The commissioner shall not
appoint or employ any person who is an officer or committee mem-
ber of any political party organization or who holds or is a candi-
date for any elective public office. The commissioner shall estab-
lish and enforce fair and reasonable regulations for appointments,
promotions, and demotions based upon the ratings of efficiency and
fitness, and for terminations for cause. The commissioner may
delegate to any such person so appointed such power and authority
as it deems reasonable and proper for the effective administration of
this act, and may in its discretion bond any person handling moneys
or signing checks hereunder. These examination provisions shall
be in effect until this State shall have adopted an acceptable merit
rating system.”

And further:

“Sec. 17a. The commissioner, with and by the consent of the
Governor and attorney general, is authorized to employ a qualified
full-time salaried attorney for legal work in connection with
the unemployment compensation division. Such attorney shall
be under the jurisdiction of the attorney general and reporter,
and shall devote his full time to the unemployment compensation
division.”

As you know, the State administration first employed Fletcher
Cohn, a lawyer of Memphis, as chief counsel for this set-up of
unemployment compensation division in Tennessee. As a rem.lit of
the recent political fight between the State administrator and our
Memphis-Shelby County organization, Mr. Cohn was let out with
only 1 day’'s notice,.

State Senator Houghlon Akin and Representative Cayce Wil-
liams, hereinafter referred to, both hold State offices. These two
appointments are in direct violation of the statute under section
(d) above quoted.

Mr. Alex Gray, of Brownsville, who was put in in Mr. Cohn’s
place, had influenced Representative Dixon to vote for Governor
Browning’'s partial disfranchisement bill in the two recent extraor-
dinary sessions of the legislature called by the Governor. Mr.
Dixon was a young lawyer in the office of Gray & Gray, Browns-
ville.

It is also charged that Mr. O'Dell, Republican representative
from Cocke County, who voted for the disfranchisement bill, has
had a son put into that department. Young Mr. O'Dell came
into the office on or about October 17, and the vote on the dis-
franchisement bill took place on or about October 20.

It is also charged that Representative James Vines, a Republican
representative from Washington County, had his brother appointed
to a place in the unemployment compensation division, and that
Representative Vines voted for the disfranchisement and afiliated
bills

It is charged that Cayce Williams, Wi County representa-
tive, who voted for the disfranchisement bill, has a job in the
same department. This is directly antagonistic to the State stat-
ute quoted above.

It is also charged that State Senator Houghlon Akin, of Jack-
son, Madison County, who voted for the disfranchisement bill, was
also given a position in the same department. I quote the Asso-

ciated Press of December 6:
“NasaviLLe, TENN., December 6.

“Labor Commissioner Albert Gore announced today the appoint-
ment of State Senator Houghlon Akin, of Jackson, as deputy com-
missioner to handle benefit claims for unemployment compensa-
tion. The salary, it was added, will be 1 per year plus actual
expenses. This is a new position.”

This is in absolute violation of the statute quoted above.

It is also charged that Elijah Tollett, of Cumberland County,
who happens to be under indictment in the Federal court for
swindling a non compos mentis soldier, was promised or given &
place in the same department, but there was such a hue and cry
about it that they seem to have arranged the matter with him in
some other way.

It is also charged that for like reasons three young ladies were
employed in the same department who had had no experience of
any kind, typist or otherwise. These young ladies are supposed
to have replaced three young ladies who had previously been
appointed.

I am giving you this memorandum so that you can see just
exactly what has been done. If these charges are true, the Federal
Government’s money should not be used for any such improper
purposes. Whether these charges are true or not, I think the
Federal Government should control the employment of those who
spend the Federal Government’s money. I know that you are
interested in introducing an amendment in the Senate to bring
this about.

It is inconceivable to me that the Social Security Board, acting
for the Federal Government, would countenance or permit this
essential, if not criminal, bribery, and I wish you would take the
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matter up with that Board and have it make an independent
examination, giving you the facts concerning each case.

If you cannot get the Board to make the proper examination
and cause these officials thus appointed to be dismissed and
honest and capable people put in their places in accordance with
the Federal and the State statutes, then I trust you will have a
Senate investigation of the matter so that the facts may come to

light.
With kindest regards, very sincerely yours,
E. W. HaLE.

DecEMBER 24, 1937.
Hon. Mary DEwsoN

Social Security Board, Washington, D. C.

Dear Miss DeEwson: Some fime ago I called your attention
personally to what had been reported to me as improper uses
which were being made of the social-security law in Tennessee,

Enclosed, I hand you a letter from Commissioner E. W. Hale,
of Memphis, Tenn. (Shelby County), citing portions of the Fed-
eral law and portions of the State law In reference to social

Sometime after the Social Security law went into effect the
commissioner having charge of this work in Tennessee, with the
consent of the Governor and the attorney general, appointed Mr.
Fletcher Cohn as attorney, and made the other appointments pro-
vided for under the act. Mr. Cohn was from Memphis. Every-
thing went along smoothly apparently until September 13, 1937,
when Governor Browning had a political conference with Mr.
E. H. Crump, of Memphis, which resulted in a disagreement, Mr.
Crump refusing to do what Governor Browning asked. Governor
Browning returned to Nashville and announced he would ecall
an extraordinary session of the legislature to bring about better
conditions in Memphis, as he claimed.

The facts were that Mr. Browning was nominated through the
votes and Influence of the Memphis Democratic organization,
headed by Mr. Crump. He not only received some 60,000 ma-
jority in the city of Memphis, but the fact that it was adver-
tised he would receive this majority in Memphis caused him to
receive large majorities in other counties which he would not
have received had Shelby County not gone for him. After the
primary election in August 1936, Mr. Browning telegraphed that
there were 60,000 reasons why he loved Shelby County, referring
to his majority there. Notwithstanding this generous support,
after the difference that he had with Mr. Crump on September 13,
he called an extraordinary session of the legislature and announced
that he wanted the legislature to pass a county unit plan for
primary elections for only three offices, United States Senator,
Governor, and railroad and public utilities commissioner. All of
these come up for nomination next August.

In a sentence, this county-unit plan provides that each county

more than 100 Democratic votes for President in 1936
should have 1 vote for each 100 votes cast, provided that no
county would be entitled to more than one-eighth of the popula-
tion as shown by the Federal census of 1831.

The provisions of this system would reduce the vote in Shelby
County (Memphis) to 384 instead of 600, as she would be entitled
to on the usual basis. In part, it also disfranchised some 37 or
38 other counties. The State Senate passed the bill and the House
passed it by one vote more than the constitutional majority. In
the meantime, since the regular session of the legislature another
situation came to light.

Some six or more legislators had accepted other positions under
the State or counties and had been sworn in. They were receiving
their salaries as such county or State officers. It had been held by
our courts that, under our Constitution, which prohibits a person
from holding more than one State or county office at a time, when
these legislators accepted the new positions they wvacated the
offices of legislators. Notwithstanding this, however, these several
officials were brought back to the legislature, where they voted.
Their votes helped make the 51 voltes necessary to pass this law.

Opponents of the measure filed court proceedings, and the lower
courts held that the laws thus passed were invalid. These cases
are now before the supreme court of the State.

I am giving you these facts to acquaint you with the situation.
None of the legal proceedings mentioned referred to the positions
mentioned in the attached letter from Mr. Hale, except Repre-
sentative Vines.

I am referring Mr, Hale’s letter to you for the purpose of having
your Board make an investigation concerning the five members of
the legislature referred to by Mr. Hale, and I am asking your
Board to have the matter examined into and to report answers to
the following questions raised by Mr. Hale: i

1. Was Mr. James Dixon, a Representative from Brownsville,
Haywood County, connected with the law firm of Gray and Gray
there, of which Alex Gray is a member; did Gray and Gray influ-
ence James Dixon to change his vote in favor of the Browning
disfranchisement bill, as it was called; did Dixon vote for it; after
the extraordinary session adjourned was Mr. Cohn removed as
attorney for the Social Security Board and Mr. Alex Gray appointed
in his place; and does the Federal Government furnish the money
to pay the salary of Mr. Alex Gray?

2. Did State BSenator Houghlon Akin, of Jackson, Madison
County, vote for the disfranchisement bill and these other political
measures during the extraordinary session, and affer that session
was he employed in the Social Security set-up; at what salary or
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at what expense per month; is the Federal Government paying
the expenses and salary of sald Akin?

3. Did Representative Cayce Williams, of Weakley County, vote
for the disfranchisement bill after expressing himself as being
opposed to it; a short time after the adjournment of the extraordi-
nary session was he appointed to a place in the Social Becurity
set-up in Tennessee; at what salary; is he now drawing pay from
the Federal Government?

4. Was Elijah Tollett, a representative from Cumberland County,
promised a position in the unemployment division of the Social
Security set-up In Tennessee; did he vote for the disfranchisement
measure; was it reported in the public press that he had been ap-
pointed to a Social Becurity position; did it then occur that
Representative Tollett was under indictment in the Federal court;
after that did his sister receive an increase in salary of $50 per
month?

5. Did James Vines, a Republican representative from Washing-
ton County, vote for the disfranchisement bill recommended by
the Governor; after he voted for it was a brother of his put to
work in the Social Security set-up; at what salary; is he drawing
a salary from the Federal Treasury?

6. DId a young son, some 18 or 19 years of age, of Mrs. Caroline
O'Dell, of Newport, Republican representative from Cocke County,
receive a place in said Social Security set-up; on what date did he
receive 1t; on what date did Mrs. O'Dell vote for the Browning dis-
franchisement bill; is her son on the pay roll of the Federal Gov-
ernment in this set-up?

7. Please have the question of the three young ladies who were
discharged and others put in their places examined into, and kindly
report who recommended dismissal of those already in and who
recommended the employment of those who took their places,
giving their names.

(You will note that Mr. Hale states that the above-mentioned
five members of the legislature were bribed to vote and are being
pald for their votes out of the Federal funds allotted to social-
security work.)

8. Please ascertain and report specifically whether any examina-
tion was held prior to the appointment of these three members of
the legislature, and the brother and son of the other two members
of the legislature referred to in this communication.

9. Please advise me if Board does not believe that the
following provision of the Social Security law should be repealed:

“(1) Such methods of administration (other than those relatlng
to selection, tenure of office, and compensation of personnel)
are found by the Board to be reasonably calculated to msure tull
payment of unemployment compensation when due; *

My own judgment is that where Federal money is expended 11:
should be expended by Federal officials, not by the Sba.te officials or
any other organization.

These alleged acts have so recently occurred that I know you
will not have the slightest dificulty in getting the information and
in answering categorically the facts.

Of course, I could have a Senate investigation of the matter, but
such Is my great respect, admiration, and esteem for you, and in
confidence in your honesty, that I am writing you first so that you
can have the matter examined into and advise me as early in
January as you can.

I feel that I should also tell you that I have made an independent
examination of these facts, and that information leads me to
believe that these facts are true.

Thanking you for your early consideration of this matter, I am,

Sincerely your friend,
KENNETH MCEELLAR.

AMENDMENT OF TARIFF ACT OF 1930—AMENDMENT
Mr. GUFFEY submitted an amendment intended to be pro-
posed by him to the bill (H. R. 8099) to amend certain
administrative provisions of the Tariff Act of 1930, and for
other purposes, which was referred to the Committee on
Finance and ordered to be printed.

JACKSON DAY DINNER SPEECH BY SENATOR PEPPER

[Mr. BarxLEY asked and obtained leave to have printed in
the REcorp a Jackson Day dinner address delivered by Sena-
tor PeppER at Miami, Fla., on January 8, 1938, which appears
in the Appendix.]

RESTRICTED IMMIGRATION AND MANDATORY DEPORTATION-—ADDRESS
BY SENATOR REYNOLDS

[Mr. ReynoLps asked and obtained leave to have printed
in the REecorp a letter signed by residents of 12 different
States and the District of Columbia, relative to a radio ad-
dress delivered by him on January 10, and the fext of a radio
address delivered by him on January 12, 1938, on the subject
“Restricted Immigration and Mandatory Deportation,” which
appear in the Appendix.]

MINUTES OF THIRTY-FOURTH ANNUAL MEETING OF THE UNITED
STATES GROUP—THE INTERPARLIAMENTARY UNION

[Mr. BarxrLEY asked and obtained leave to have printed in

the Recorp the minutes of the Interparliamentary Union, the
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thirty-fourth annual meeting of the United States group,
held in Washington, D. C., on. Monday, January 18, 1937,
which appears in the Appendix.]
EQUAL RIGHTS FOR WOMEN—SPEECH OF VERA BRITTAIN

[Mr. Borke asked and obtained leave to have printed in
the Recorp a speech delivered by Vera Brittain, British au-
thor and lecturer, on the subject “Equal Rights for Women,”
before the national conference of the National Women’s
Party, meeting in Washington, D. C., December 14, 1937,
which appears in the Appendix.]

AIRPORT SITE FOR THE DISTRICT OF COLUMBIA

[Mr. Gieson asked and obtained leave to have printed in
the Recorp an article from the Washington Evening Star of
January 11, 1938, relative to an airport site for the District
of Columbia, which appears in the Appendix.]

PREVENTION OF AND PUNISHMENT FOR LYNCHING

The Senate resumed the consideration of the bill (H. R.
1507) to assure to persons within the jurisdiction of every
State the equal protection of the laws, and to punish the
crime of lynching.

The VICE PRESIDENT. When the Senate took a recess
yesterday the Recorp indicates that the Senator from North
Carolina [Mr, BarLey] had the floor and desired to continue
his address this morning. The Senator from North Caro-
lina, therefore, is recognized.,

Mr. REYNOLDS. Mr. President, will my colleague yield
to me?

The VICE PRESIDENT. Does the senior Senator from
North Carolina yield to his colleague?

Mr, BAILEY, I yield.

Mr. REYNOLDS. Mr, President, yesterday I made men-
tion of a number of eminent colored people in North Caro-
lina, and I stated the fact that Dr. Miller, colored, a physi-
cian of the city of Asheville, was looked up to and respected
and had provided inspiration for other colored physicians of
the South. I likewise mentioned Dr. Shepherd, who is pres-
ident of the North Carolina College for Negroes. I referred
to this matter because of an article which I observed in
the columns of the press of North Carolina, making mention
of the fact that North Carolina had named three roadways
or highways for eminent colored educators, and I introduced
in the Recorp that article.

I recall the other day that my conea.gue from Tennessee
[Mr. McKEeLLAR] read into the REcorp a list in numbers of
colored dentists, doctors, educators, writers, physicians, and
so forth. I was wondering if the Senator from Tennessee
had that list divided into States.

Mr. McKELLAR. No; I have not.

Mr. REYNOLDS. My reason for making the inguiry was
that I wanted, if possible, to contribute to the remarks of
my colleague from North Carolina [Mr. BarLey], who is ad-
dressing the Senate on this subject. I shall be glad to have
later a list of the number of colored dentists, doctors, edu-
cators, school teachers, and so forth, in Tennessee, if my
colleague from Tennessee has not that list at the present
time,

Mr, McKELLAR. I will look up the data I have; and if I
have the information by States, I shall be delighted to fur-
nish it.

Mr. REYNOLDS. If the Senator has that information, I
shall appreciate very much his providing me with it, in
order that I may turn it over to my colleague [Mr. Bamey]
while he is addressing the body at this time.

Mr. JOHNSON of California. Mr. President, I desire to
ask the Senator from North Carolina a question. I heard
him speak of a list of colored gentlemen. Does he mean the
list of those who were brought here at the expense of the
Government by the Agricultural Department? Was it a list
of those who ran colored newspapers in the United States?

Mr, REYNOLDS. Oh, no! I was only making mention of
a list of colored doctors, dentists, lawyers, educators, and
writers. I made mention of that for the reason that several
days ago the Senator from Tennessee [Mr. McKeLLAr] in-
troduced into the Recorp, in conjunction with his remarks, a
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statement of the number of colored lawyers, doctors, and
educators to be found in the United States.

Mr. JOHNSON of California. I did not fully catch what
the Senator said, and I thought probably he referred to the
list of distinguished colored editors who were brought here
at the expense of the United States by the Agricultural De-
partment.

Mr. REYNOLDS. No, Mr. President.

Mr. McKELLAR. Mr. President, if I may interrupt for
just a moment, if the Senator from California has that list
I wish he would furnish it to the Senate. As a member of
the Appropriations Committee I should like to have that list,
if possible.

Mr. JOHNSON of California. I am sure the Senator
would; but the Senator from Ohio [Mr. BuLkLEY], I think,
put in the Recorp a letter furnished by Mr. Tolley, of the
Agricultural Department, justifying it. The Senator will
find the list in the RECORD.

Mr. McKELLAR. I shall be glad to look it up.

Mr. BAILEY. Mr. President, yesterday aftermoon I had
reached the stage in my argument in which I was about to
bring forward the farewell address of President Andrew
Jackson in support of my contention that not only is this
bill unconstitutional, but its unconstitutionality is such as to
reach into the vitals of the structure of our Government.
I hope I may proceed with that address today. I have been
informed, however, that the 'distinguished senior Senator
from Arkansas [Mrs. Caraway], for whom we all have a
very high and warm regard and whom we delight to hear, de-
sires to be heard at this time. I should like, therefore, to
have leave to yield the floor to her without yielding my right
to proceed at the conclusion of her remarks. I ask unani-
mous consent to that effect.

Mr. CONNALLY. Mr, President, a parliamentary inquiry.

The VICE PRESIDENT. The Senator from Texas will
state it.

Mr. CONNALLY. Is unanimous consent required to en-
able the Senator to yield, inasmuch as his remarks today are
a mere continuation of the speech he began yesterday?

The VICE PRESIDENT. Unanimous consent is not re-
quired. In all good faith, however, if the Senator from
North Carolina should yield the floor to the Senator from
Arkansas, the Chair would hold that the Senator’s remarks
up to this time constituted one speech, if that is what the
Senator from Texas is inquiring about.

Mr. CONNALLY. The inquiry was, if the Senator from
North Carolina yields to the Senator from Arkansas, may he
not resume his speech at the end of her remarks?

The VICE PRESIDENT. If the present occupant of the
chair is in the chair at the time, the Senator from North
Carolina will be recognized; and the Chair hopes the same
course will be followed by any Senator who may be in the
chair at the time.

Mrs. CARAWAY. Mr. President, for a long time I have
refrained, for a number of reasons, from having anything to
say on this so-called antilynching bill. The fact that it is so
called has made it embarrassing for those who must oppose
it on the grounds of unconstitutionality and its effect upon
the rights of the States to self-government.

I have never approved or condoned lynchings. I have
always been sick at heart when I have read of anyone
being executed without a trial in the courts. Most of my
life I have been an employer of colored men and women as
helpers in running my household. I have been considerate
of their health and their feelings. I have sought to estab-
lish a mutual understanding of what each race owes to the
other. In other words, this relationship has been placed
upon a basis of mutual respect, which fosters self-respect
and regard for the rights of others. I have been most suc-
cessful and happy in retaining their services. In fact, my
present maid, whom I brought with me from Arkansas, has
been in my employ as laundress since 1905, and has been
with me in Washington for 10 years or more as general
housekeeper. Another woman, with two children, reared
her children while in my employ, living in a house on our
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grounds. She unfortunately developed a cancerous condi-
tion in her wrist, and the arm had to be amputated. I took
her to Memphis and had the operation performed. We went
to a Memphis doctor because she wished to go there, even
though it was more expensive for us. We kept her in our
home, paying her wages, and making her feel she was still
self-supporting, hoping to prolong her life. She went to
her daughter in Ohio for a visit and died there, and I lost
a friend.

I am not trying to give myself a halo or anything like that.
I am only trying to show that the Negro question does not
enter into my opposition to this bill. I am sure my attitude
is the attitude of most of the people of the South. I am a
bit resentful and fearful that bad feelings engendered by such
legislation as this may retard the good work being done to
help and uplift a people who have always had my sympathy.

Official matters coming to my office from Negroes are
handled the same way as are others. Everything I can do
to see that they get justice is done. I have assisted in
hundreds of worthy cases of this kind.

We hear much criticism of the so-called filibuster on this
measure. I do not think this is a filibuster. This is a de-
bate which has placed the issue before the people in such
a way that the whole country now knows there is more
involved than the mere prevention of lynchings. The very
title of the bill is misleading, as I have found to be the
case with many measures brought before the Congress. It
is called an antilynching bill. Is not the first reaction to
that by everyone who reads it “Why, of course, I am for
that. How could one oppose it?” For Ilynchings are
naturally obnoxious to everyone.

The great majority of the people do not stop to think of
what may be contained in the bill itself. I doubt if even a
small percentage of the citizens of the United States, despite
the propaganda which has been carried on for years in behalf
of the bill, have ever read it or realize the purpose back of
the fight to have it enacted.

As have other Senators, I have been bombarded with propa-
ganda urging me to support the bill. I received one com-
munication from an organization in a large city which was
particularly strong in its demand for the enactment of this
bill. I sent the authors of the communication a copy of the
bill and asked them to write me fully the sections which they
favored or disliked. I never had a reply.

I may be in error, Mr. President, but I firmly believe that
if the people of the United States knew what was really in
this measure and all of the purposes behind it the percentage
of those who favor it would be relatively small,

I have no desire to discuss the obvious unconstitutionality
of the bill or its other legal features. This has been so ably
done by the senior Senator from Idaho [Mr. Borax] and
other great lawyers in this body that I should only be painted
the lily. I seriously doubt that many lawyers in the Senate
or out of it who know constitutional law will argue that the
measure is constitutional.

For a while I may have had some doubt that this bill was
aimed at the South. I have none now. It is a gratuitous
insult to our section. It is just another blow in furtherance
of a desire to reduce to a minimum, if possible, the influence
of a group and section that have always believed in a demo-
cratic form of government. These people—my people—have
always clung with undying fealty to the tenets of the States’
mghts doctrine in the face of continued assaults of the Re-
publican Party; and now Democrats themselves, or self-styled
Democrats, are making the attack.

We of the South have stood much, Mr. President. We
have surrendered much. This effort is just one of the many
which would seek to take away from our section some of the
influence we have had.

When the Democratic national convention met in Phila-
delphia in 1936 there had been a preconvention campaign for
the abolishment of the two-thirds rule. 'What the South was
thinking of when it let that rule be abolished is more than I
can understand. My voice was raised in protest against the
abrogation of the two-thirds rule when we had a meeting of
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our State delegation on the subject. The abrogation of this
rule will cost the South much in the days to come.

Since then various things have happened which lead me to
believe that there are certain groups who would destroy the
South not only as a political entity but as a business threat
in competition with other sections.

As an illustration of a part of this plan let us consider the
feverish desire to pass the pending bill. Why force consid-
eration of it at the present time?

Ever since the Civil War we have had periodically a bill of
this sort introduced. This has been done despite the fact
that the records show an ever-increasing decline in lynchings.

The figures from the Tuskegee Institute which were placed
in the Recorp by my colleague [Mr. MiLLER] and others show
that there was never less need of a bill of this sort than at
this time. An editorial from the Arkansas Democrat, which
I placed in the Recorp a few days ago, also bears on this

point.

When there happens to be a lynching, it is given great
publicity. We seldom, if ever, hear of the great number of
cases where the orderly processes of the law are carried out,
even in the face of extremely revolting crimes. It is seldom
that we hear of the prevention of lynchings by brave public
officials who risk their lives in protecting their prisoners from
mobs, although it has been read into the Recorp several
times that in 1937 there were only 8 lynchings, while 56 were
prevented.

Let me repeat, there never was a time when there was less
need of forcing through a bill of the character of the one
now before the Senate.

There was no lynching in my State during the past year.
The orderly processes of the courts were carried through
time and again. Let me bring to the attention of the Senate
an occurrence which has happened since the debate on this
measure has begun.

T desire to have printed in the Recorp at this point as part
of my remarks a letter from a prosecuting attorney of my
State deseribing a most revolting crime in Crittenden County,
Ark., and the way in which the case was handled. Notwith-
standing the terrible offense committed, there was no talk of

Iynching.
The PRESIDING OFFICER (Mr. MiriEr in the chair). Is
there objection to the request of the Senator from Arkansas?
There being no objection, the letter was ordered to be
printed in the REecorp, as follows:

OsceoLa, ARK., January 10, 1938.
Re: Antilynching bill.
Benator HATTIE CARAWAY,
Senate Building, Washington, D. C.

DeAR Mes. CarawAY: I notice that the antilynching measure is
hefore the Senate for consideration. Naturally we people of this sec-
tion of the country are opposed to a law of this kind. I ceriainly
feel that all serlous cases, where lynching usually follows, can be
handled in a lawful and orderly manner.

No doubt you have read from the papers an account of the trial
of two Negroes at Marion, Ark,, in this district, and by reading the
papers it would be sufficlent to convince anyone that Negroes,
‘although cha.rgacl with assaulting a white girl, can have a fair and
impartial trial

On the n.ight of December 25, 1937, two Negroes, Theo Thomas and
Frank Buster Carter, residents of Memphis, Tenn,, assaulted Miss
Maple Wilson, a white girl 18 years old, also a resident of Memphis.
The crime was committed on the t of December 25. On the
morning of December 26 these two endants were arrested. On
December 27, as prosecuting attorney of this distriet, T filed infor-
mation against these defendants, charging them with the crime of
rape. A certified copy of the information was served on the defend-
ants, together with a bench warrant that was issued by the clerk of
the court. On the afternoon of December 30 these defendants were
arraigned on these charges. They were advised of the charges
placed against them. Attorneys were appointed by the court to rep-

resént them and make whatever defense they had. One of the
defendants indicated that his people would be able to raise money
to pay these attorneys, and I am advised that they have been paid
some money as a fee to represent the defendants. Mr. W. B, Scott,
of Marion, a veteran of the bar, together with Mr. Cecll Nance, a
very capable young lawyer, also of the Marion bar, were appointed
to represent thess defendants. The case was set for trial on Jan-
uary 6, 1928, a special term of court being called. The defendants
were advised a week before the trial of the time and place of trial.
They were given every opportunity possible to get wltnessee and to
arrange their defense. On January 6 court convened and all partieas
announced ready for trial. Great care was taken in selecting a jury.
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About 10 challenges were exercised by the defendants, In order to
be very precautious that they would get a fair trial and that they
could not complain that they were tried by white jurors who were
prejudiced against Negroes, two Negroes were placed on the regular
panel, and about three other Negroes were called as special jurors.
The two Negroes on the regular panel were accepted by the State.
One of them was excused by the defendants. The jury was coms=
pleted, consisting of 11 white men and 1 Negro. The case went to
trial, and at the conclusion of all the testimony, and instructions
given by the court, and argument of counsel, the jury retired to con-
sider its verdict, and affer about 7 minutes they returned in open
court and rendered a verdict, finding the defendants guilty and
fixing their punishment at death by electrocution. A few hours
later they were sentenced to be electrocuted on the 8th day of
February. The defendants filed a motion for new trial, which was
overruled by the court. They Indicated that they might appeal
from the verdict. They were told then that they would be given
every opportunity they wanted in order to perfect their appeal.

Eriefly, the testimony showed that these defendants approached
a young man by the name of F, E. Brading and the young lady,
Miss Wilson, who had parked in a car just offi Highway 61 near
the Government fleet in Crittenden County, Ark.; they first indi-
cated that they intended to rob the two; they both got in the car
with Miss Wilson and Mr. Brading, drew knives and threatened to
kill them; they forced the two to get in the back seat with one
of the Negroes; the other Negro got in the front seat and started
to drive off with the car, then stopped and forced Miss Wilson to
get in the front seat with the other Negro. Then they began to
threaten Miss Wilson and let her know that they intended to as=
sault her. They drove for about a quarter of a mile, stopped the
car, and one of the Negroes drew a knife on young Brading, and
he ran to the Government station, which was about 100 yards
from where the car was parked to get help. While he was gone
both the Negroes drug Miss Wilson out of the car, across a fleld
into the woods, and one of the Negroes assaulted her and brutally
mistreated her. Affer he had finished he turned her over to the
other Negro and told him that after he had finished with her to
kill her and throw her in the river. The other Negro took her and
kept her out in the woods and fields for about 4 hours; during
which time he assaulted the young lady at least two times. Bhe
remembered the two times positively and was hazy about other
tiﬁes that occurred, because she lapsed into unconsciousness at

es.

The Negroes were positively identified as being the Negroes who
went to the car. They were seen by some other people on the
highway near the scene where the car was parked. They were
arrested and positively identified as being the Negroes who comi-
mitted the crime. They were placed in jail and kept under guard,
and it was generally understood that no one could be allowed to
interfere with the trial of these Negroes. The officers were very
cautions in handling the whole affair. The Negroes took the stand
in the trial of this case, and both of them admitted that they were
the two Negroes who approached Miss Wilson and Mr. Brading; that
they drove the car down the road until it stuck in the mud, and that
they took Miss Wilson and Mr. Brading out of the car. They ad-
mitted practically all of the testimony given by Miss Wilson, as to
the time and place that they were with her. The only thing they
denied was the assault. Miss Wilson was taken to the St. Joseph’s
Hospital after she was found, which was about 2:20 in the morn-
ing of December 28. The two Negroes were with her about an
hour. One of them left and the other stayed with her the rest of
the time, about 314 hours, or maybe 4. In all they had her out
in the woods and in the fields about § hours,

When she was found practically all of her clothes were torn off
of her. She was a pitiful sight. Bhe was bruised, lacerated, and
bleeding. Miss Wilson, after assaulted and after being found
by the officers, was taken to the hospital, was examined and treated.
The doctors who treated her stated that she had been assaulted.
One of the doctors testified in the trial that she had been as-
saulted; that she was lacerated and bleeding; that she was bruised
about her breasts; that she had bruises and contusions about her
body and limbs. She was required to stay in the hospital about
10 days. She was in a very nervous condition, and at the time
of the trial it was plaln that she was suffering physically and
mentally. In fact she still presents a very pitiful sight. It seems
that her future is very dark. In face of all of this testimony and
the circumstances surrounding the case, these Negroes were pro-
tected by the officers. They were given a fair trial. They were
allowed to have any witnesses that they wanted. They were tried
by a jury on which at least one of their own color served. This
trial happened in Crittenden County, Ark.

This should be sufficient evidence that the officials and citizens
of the South are ready and willing to give people who commit
the most heinous crimes a fair and impartial trial.

Judge Neil Killough was the presiding judge. BSherif Howard
Curlin and his deputies arrested these defendants, and he, to-
gether with some of the State police, kept them in custody and
protected them against any demonstration of mob viclence; and
I am glad to say that the people were reconciled with the pro-
ceedings, and no offer or attempt was made to mob or lynch
these Negroes. As prosecuting attorney, I informed them of every
step that was being taken against them. In presenting the case
they were given every consideration that any defendant on trial
is given. No effort was made on my part to prejudice the minds
of the jurors against the Negroes on trial. I only argued the
law and evidence as introduced in the case and told the jury to
give them the benefit of the doubt allowed them under the law.
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I am giving you this information, Mrs. CARAWAY, because it may
be possible that this will be of some assistance to you in your
opposition to the antilynching bill. If I can be of further service
to you in this cause or any other cause, I shall be glad to have
you call on me. If you think it advisable, or even worth while
for me to appear before the committee or any committee in con-
nection with this matter, I shall be glad to do so and would be
willing to make the trip to Washington on short notice.

Sincerely,
Bruce Ivy.

Mrs. CARAWAY. Mr. President, I am proud of the actions
of the officials of Crittenden County and my State in their
handling of this case. I will now read an editorial from the
Arkansas Gazette regarding the way in which this case was
conducted:

THE TRIUMPH OF THE LAW IN CRITTENDEN COUNTY

Crittenden County and Arkansas have given the country a demon-
stration of respect for law. Justice moved swiftly in the trial at
Marion of two Negroes on a charge of raping a white woman. The
proceedings lasted only 1 day. The verdict, carrylng the death
penalty, came only 7 minutes after the jury began its deliberations.
Among the jurors who returned that verdict was a member of the
defendants’ own race, and six other Negroes had been in the special
venire summoned to try the case., If justice was swift, it was
also scrupulous in observing every right of the men on trial.
In the crowded courtroom there was no demonstration against the
prisoners.

In the whole conduct of this case the Crittenden County courts
and the people of Crittenden County have done an invaluable serv-
ice to Arkansas and to the South. The orderly way the law dealt
with two Negroes guilty of a terrible crime, the crime most provoc-
ative of resort to lynching, is the most impressive answer that
could be made to the ill-advised if not futile legislation now in
Congress, the so-called antilynching bill.

I agree with the Gazette that that is the most impressive
answer that could be made to the ill-advised, if not futile
legislation, now being considered.

I am convinced that the people who are sponsoring this
bill and fighting for its passage are, at least in part, inspired
to do so for political reasons.

I am also forced to the conclusion that a part of this |

plan is an attempt to change the Constitution without having
to refer an amendment to the people. Those sponsoring
the bill want the Federal Government to have all of the
power of a Nazi or Fascist state before the people are aware
of what is happening. -

Our Government was founded on the principle of States’
rights, and has, because of that, achieved and maintained a
leading position among nations which could have come no
other way. Shall we take this backward step?

Some Senators, from whom we expected a better under-
standing of the needs of Government, want to take away the
last vestige of States’ rights, they would sweep away the
jurisdiction of our courts, and camouflage this purpose by
saying that it is to prevent a crime which has all but passed
into the limbo of things that were.

I feel that should the bill be enacted, it might be unen-
forceable. Prohibition certainly was not enforced. There are
times when law will not prohibit. All will agree that at the
present time lynching is not as serious a problem as is kid-
naping. I should like to quote a paragraph from a recent
editorial in the Washington Post, calling attention to this
fact:

At present lynching is not as serious a problem as kidnaping.
Twenty persons were kidnaped in the United States last year.
If State officials, including Governors, are to be prosecuted for
negligence in bringing lynchers to justice, the Government should
also crack down when kidnaping and murder cases are bungled.
Following the theory of the antilynching bill to its logical conclu-
sion, therefore, law enforcement would soon be a Federal problem
and local self-government would be on the road to extinection.

I firmly believe that should the bill become a law and be
perpetrated upon the American people, it would in itself be

a greater crime against our Government and our people than -

any that has ever been committed in our whole history.
Mr, President, I ask unanimous consent that the clerk
read the views of the minority of the Committee on the
Judiciary of the Senate, Forty-ninth Congress, second ses-
sion, on a bill similar to the one before the Senate.
The PRESIDING OFFICER. Is Lhere objection?
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There being no objection, the matter referred to was read,
as follows:

[Senate. Views of the minority, No. 1956. 40th Cong., 2d sess.]

In the Senate of the United States. February 25, 1887. Ordered
to be printed

Mr, George, from the Committee on the Judiclary, submitted the
following views of the minority (to accompany biil S. 2171) :

The undersigned, a minority of the Committee on the Judiciary,
are unable to agree with the majority either as to the expediency
or the constitutionality of Senate bill No. 2171, “to provide for
inquests under national authority.”

Sanctioned as the bill is by a majority of the members of this
committee, it comes before the Senate with the prestige of the
high character and eminent abilities of its framers and supporters.
In opposing it on constitutional grounds we admit that it is in-
cumbent on us to show by the clearest reasoning and the highest
Judicial authority that this bill is, as we believe it to be, un-
warranted by the Constitution, and, if enacted, would be a grave
and serious usurpation by Congress of essential powers reserved
to the States, and that the means by which the inquest is to be
made are equally in violation of that instrument.

This must be our apology for that elaboration of argument nec-
essary to make due and proper inquiry into and examination of
the questions involved in the bill.

The bill provides that on the application of any three citizens
of the State in which the injury shall be committed the United
States circuit judge shall order a special term of his court to be
held, and shall then summon witnesses and inquire into facts
connected with any alleged homicide committed, or serious bodily
harm, or serious injury in person or estate, perpetrated or threst-
ened, where such offense has been committed: “(1) Because of
the race or color of such person so killed, injured, or threatened:
(2) or because of any political opinion which such person so
killed, injured, or threatened may have held in regard to matters
affecting the general welfare of the United States; (3) or with
design to prevent such person so killed, injured, or threatened, or
others, from expressing fully such opinion; (4) or from voting as
he or they may see fit at any election of officers whose election is
provided for by the Constitution and laws of the United States;
(6) or to affect the votes of such person or others at such
elections.”

And the bill further requires the judge to repori the evidence thus
by him taken, and his conclusion of facts thereon, to the President
of the United States, to be by him laid before Congress.

No other action by the judge or court is required or even
contemplated.

The theory of the bill, however, must necessarily assume that
Congress may, when the report is submitted to it, make it the basis
of legislative action in respect to all the matters named in it. That
is, the bill asserts a power in Congress to legislate for the protection
of the rights and for the punishment of the wrongs specified in it.
These alleged rights, except in the two last clauses, which refer alone
to voting at Federal elections, are the right to security in person and
estate assaults made or threatened by the wrongful acts of
private individuals, if such assaults were made because of race or
color or of holding or expressing political opinions. Or, in other
words, jurisdiction is asserted in the Federal Government over all
injuries to person or , committed or threatened, where the

and the victim are not both of the same race and also
of the same political party. For it is manifest that where they are
of different races and of different political parties it will be impos-
sible, as to the former at all times, and as to the latter in times
(very frequent and prolonged) of high political excitement, to
eliminate these circumstances from such transactions.

But the bill even goes further than this. If three men can be
found in a State who will make oath according to their belief that
any conflict, either actual or apprehended, any injury to person or
estate, consummated or threatened, had for its basis any of the rea-
sons and the causes mentioned in the bill, the court must under-
take the investigation “into the circumstances” of such killing,
injury, or threatening, and report the evidence taken and the con-
clusions of fact to the President, notwithstanding it may be estab-
lished that the transaction, whatever it may be, had no such cause
or basis, and was in fact between persons of the same race and color
and of the same political party, and was the result of causes wholly
different from those mentioned in the bill, and even of causes which
rendered the conduct of the actor entirely justifiable.

The bill contalns so serious an attack on the power, jurisdiction,
and dignity of the States, 1s so harmful in its effects, so utterly at
variance with the Constitution and being directed in the main, as
this avowedly is, against the Southern States exclusively, that we
feel that we are not only warranted, but required, to make such
examination into the powers, jurisdictions, and rights of the States,
and the powers of Congress, as may be necessary to defeat it.

‘We shall therefore inquire as to the depository nature and extent
under our system of the governmental powers to protect the rights
of persons and property against assaults and violations by private
individuals, when such wrongs are committed or threatened within
the limits or jurisdiction of a State. To make this examination
full and perfect it is necessary to consider somewhat carefully the
nature, purposes, and objects, as well as the powers of the Govern-
ment of the United States, in connection with the powers and
duties of the States; and also the scheme of government which the
two combined have formed.
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STATE AND FEDERAL GOVERNMENTS BOTH PARTS OF A WHOLE

The Federal and State Governments are complements of each
other; both are essential parts of a whole. To conceive a govern-
ment having sole jurisdiction over a people, but with no other
powers than those granted to the Federal Government by the Con-
stitution of the United States, would be to conceive an anomaly as
well as an impotent abortion. Such a government would possess
no power over contracts, over marriage and divorce, the civil rela-
tions of husband and wife over descents, Inheritances, and testa-
ments, over titles and tenures to property, over the great fundamental
rights of life, liberty, and property, and the pursuit and acquisition
of happiness. On the other hand, a government considered as a
whole and not as a complement of another which possessed no
other powers than those now belonging to the States would be
ufterly powerless outside its own territorial domain and without
essential powers within it. It could possess no army, no navy, grant
no patents or copyrights, coln no money, emit no bills of credit,
fix no standard of weights and measures, levy no tonnage, duties,
or taxes on imports or exports, receive or send no ambassadors,
ministers, or consuls, enter into no treaties or alliances, nor regulate
in any way commerce between itself and other States or forasign
nations. It could neither make war nor conclude peace.

“We have in our political system,” says Chief Justice Walte in
United States v. Cruikshank (92 U.S., p. 549), “a Government of the
United States and a government of each of the several States.”
And Judge Miller, in the Slaughterhouse Cases (16 Wall., p. 82),
said that “the existence of the States was essential to the perfect
working of our complex form of government”; complex in this,
that we have two distinct governments, operating on and regulat-
ing the rights and dutles of the same people, each having distinct
and separate powers and charged with distinct and separate duties.
No citizen of a State can look to either government for the measure
of his alleglance or as the sole protector of his rights. The system
is that the people of each State may with exact truth be said to
have two constitutions—one their own separate constitution under
which they exercise State powers and perform State duties solely,
and according to their own judgment as to what is best for the
common weal, the other, the Constitution of the United States,
which is the common Constitution of each and of all the States,
and under which each discharges Federal functions in connection
with its sister States. Both are essential to perform the full
measure of governmental functions and protect and secure the
people in all their rights. Chief Justice Walte, in United States v.
Cruikshenk (92 U. 8., p. 550), speaking for the Supreme Court,
used this expressive language:

“The people of the United States resident within any State are
subject to two governments—one State, one Natlonal. The powers
which one possesses the other does not. They were established
for different purposes and have separate jurisdictions. Together
they make one whole, and furnish the people of the United States
with a complete government, ample for the protection of all their
rights at home and abread.”

This great and fundamental truth is so often obscured and
neglected in practice that we deem It our duty to endeavor to
recall it to attention of the Senate and of the country.

THE UNITED STATES THE FINAL JUDGES OF THEIR OWN POWERS

It is no part of our purpose to reopen the question of State rights,
as settled by the late war. Whatever of power was lost to the States
by that conflict we acknowledge is lost irrevocably; whatever was
gained In it by the United States is an acquisition that we shall not
attempt to disturb. Whatever may be the mere historical truth as
to the mode of the formation of the Federal Constitution—whether
it was created by the people of the several States or by the people
of the United States aggregated in one mass—Iit 13 now no longer
a matter of dispute that the powers granted to the Federal Gov-
ernment by the Constitution of the United States are irrevocable
except by successful revolution. It is also now established that
the Government created by it is, through its judicial department,
the final judge of the extent of all its granted powers which can
by their nature come under review in a case in a court, and that
the political departments of the Government are the final judges
of the extent of all the other granted powers. The right of State
interposition to arrest usurpation by the Federal Government,
whether by nullification or secession, if it ever existed, has now gone
forever. We concede this fully and unreservedly.

This great power of final arbitrament carries with it the highest
and most solemn duty to judge carefully—impartially—not to usurp
on the one hand powers not granted nor, on the other, to abdicate
duties imposed on the Government by the Constitution. The
people have a right to demand that the agents and officers of the
Federal Government, which, though limited in the number of its
powers, is supreme wherever its powers extend, shall be careful not
to disturb or disarrange the scheme of government which they or-
dained nor alter the divislons of powers between the two govern-
ments which they have established.

THE STATES, ESSENTIAL BASES OF OUR SYSTEM

The Federal Constitution, whether framed by the people of the
several States—the people of each State acting for their State—
and as a political organization known as a State or not, came
after the formation of the States. It is based on the previous
existence and on the subsequently continued life of the States.
Without States then existing it could not have been created. It
had no force as a constitution till ratified by nine States and then
only “between the States ratifying™ it. After its ratification it

LEXXIIT—28

CONGRESSIONAL RECORD—SENATE

-not being present.

433

could not have gone into operation except by and through the
active agency and cooperation of the States existing as separate
political entities, and acting as separate and distinet political
organisms. No President could then have been, nor can now be,
constitutionally elected except by electors whom, by the terms of
the Constitution itself, “each State shall appoint in such manner
as the legislature thereof may direct.” No Representative could
be elected, nor can now be, except by voters whose gqualifications
are to be fixed by the State from which he comes. Representa-
tives are “apportioned among the several States,” and Senators,
“two from each State,” are '‘chosen by the legislature thereof";
and each Senator and Representative must be “an inhabitant of
that State in which (or for which) he shall be chosen.” The
words “State” and “United States” appear everywhere in the Con-
stitution, in every article, and almost in every clause and sentence.
Strike them from the Constitution and the Government would
be without a name among the nations of the earth and the whole
instrument would be unmeaning jargon, with no intelligent ideas
left in it. The name of the Government itself created by the
Constitution is “United States.” The Constitution, as itself de-
clares, was ordained and established “for the United States of
America.” The legislative power 1s vested not in a legislature or
parliament or national assembly, but in “the Congress (that is,
the meeting or assembling) of the United States.” The executive
power is vested not In a king or emperor or consul but in a
“Presldent of the United States™; all other officers are “officers of
the United States.” The “militia of the several States” are “called
into the service of the United States,” and not into the service of
the Government, or the President, or the Congress. The judicial
power of “the United States,” not of the Government or Con-
gress, is "vested" in courts provided for in the Constitution.
These courts have jurlsdiction “In controversies to which the
United States shall be a party’”; and between “two or more
States”; and “between citizens of different States.” Trials of
crimes “shall be in the State” where commifted. And “treason
against the United States,” not against Congress, the President,
or the Government, or the Unlon, is committed only “by levying
war against them or in adhering to their enemies.” Essential
powers are recognized in the States, and equally important powers
prnhél;iii;ed to them by that name, and duties are imposed on them
as " as."

In the attestation clause of the Constitution it is said: “Done
in convention, by the unanimous consent of the States present,”
and his attestation is signed by George Washington, as Presldent.
“and deputy from Virginia,” and by the deputies from each of the
12 States present, each being separately named, Rhode Island
And in the tenth amendment it is declared
that all the powers granted by the Constitution are '‘delegated to
the United States,” not to Congress, the President, the Government,
or the Union. And in the fourteenth amendment the public debt
is declared to be the debt “of the United States,” and the “United
States” are prohibited from assuming any debt incurred in aid
of “rebelllon or insurrectlon against the United States,” and In
the fifteenth amendment “the United States” and the several
“States” are prohibited from denying or abridging the right to
vote in certain cases,

Whilst it is true that the scheme of the Constitution was 'to
make us one people, with one common country, for all the great
purposes for which It was established,” as was sald by Chief
Justice Taney, it is also true, as declared by Chief Justice Marshall,
In MeCulloch v. Maryland (4 Wheat. 403), that “no political
dreamer was ever wild enough to think of breaking down the
lines which separate the States and compounding the American
people into one common mass.” And it is also true that the
American pecple, considered as one common mass, and not as
the people of the several States. cannot perform any single func-
tion or exercise any single political power without in effect revo-
lutionizing our whole system.

We recall these famillar truths, found on the face of the Con-
stitution and expressed in its very words, because their import
and effect seem to have lost their significance in some guarters.

ETATES ARE FREE, EQUAL, AND SOVEREIGN

It is undisputed that the States were free, equal, soverelgn, and
independent at the time of the formation of the Constitution;
that each possessed all the powers which any government might
rightfully pcssess. In the language of the Declaration of Inde-
pendence, “they had full power to levy war, conclude peace, con=
tract alliances, establish commerce, and to do all other acts and
things which independent states may of right do.”

As such States they formed a Union under the Articles of Con-
federation, and as such they withdrew from that Union, each for
itself, by a separate ratification of the Constitution of the United
States, and contrary to the will of at least two of their number.
As we have said, it is probably immaterial whether we regard the
historical truth—that the States formed the Federal Constitution—
as a constitutional truth or not, for the main questions which de-
pended upon that are settled. The truth is undeniable that each
State, or the people of each State in their separate capacity as
organized political communities, organized into States, possessed
at the adoption of the Constitution all governmental power. It is
equally true that, possessing these powers, they had the right to
alter their governments, “and to institute a new government,
organizing its powers in such form as to them shall [should] seem
most likely to effect their safety and happiness.” They did so alter
and organize it, delegating, each separate State, a part of its own
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powers, to be exercised by the whole, 1. e., the United States, and
reserving each to itself separately, or to its people, the great mass
of powers not delegated, The government thus formed was a gov-
ernment of each of the States, having jurisdiction to the fullest
extent of the undelegated and unprohibited powers, and a Govern-
ment of the United States. The Government of the United States
meant no more than, and means no more now, than the common
or general government of the States of Massachusetis, New York,
Virginia, and the others united. The phrase “United States” means
no more nor less than the 13 States then and the 38 States now,
united for the purposes mentioned in the %t of Union—
the Constitution of the United States of America.

POWERS CONFERRED ON UNITED STATES SUPREME

The common or general powers thus conferred on the whole (not
any power usurped) are necessarily supreme as agalnst any ad-
verse separate State action. This resulted logically from the mere
fact of the establishment of a common constitution, since the
swrrender by each State, or by the people of each, of powers to a
common agency to be exercised by such agency for the good of all
the States, necessarily implied an engagement on the part of each
and all to submit to the exercise of the powers so surrendered by
the agency appointed for all and by all. A lawful refusal to do
this would be in itself a disruption of the common government
thus formed, since it would leave this common government with-
out authority to do the very thing for which it was established.
The declaration in article 6, that “this Constitution, and the laws
of the United States which shall be made in pursuance thereof,
and all treaties made, or which shall be made under the authority
of the United States, shall be the supreme law of the land;
* * * anything in the constitution or laws of any State to the
contrary notwithstanding,” is nothing more than the expression
of what, without it, was an undoubted truth,

Speaking of the supremacy of the Government of the Union
in McCulloch v. Maryland (4 Wheat. 405) Chief Justice Marshall
sald:

“This would seem to result necessarily from its nature, It is
the Government of all; its powers are delegated by all, it repre-
sents all, and acts for all.”

But whilst this is true, it is also true that this supremacy of
the Constitution and of the laws and treaties authorized by it is
expressly limited within the line which bounds the delegated pow-
ers. Beyond this the Government of the United States has no
power whatever, and its acts outside of and beyond these powers
are in law simply null, mere nothing. We quote on this point
the expressive words of Chief Justice Waite, speaking for the
Bupreme Court in United States v. Cruikshank (92 U. 8., p. 550):

“The Government thus established and defined is to some extent
a Government of the States in their political capacity. It is also
for certain purposes a Government of the people. Its powers are
limited in number, but not in degree. Within the scope of its
powers, as enumerated and defined, it is supreme and above the
Btate; but beyond it has no existence.”

Mark the expression—beyond its enumerated and defined powers
“it has no existence.”

THE UNION IS VOLUNTARY AND OF EQUAL STATES

Another great truth lies at the foundation of the Constitution,
and which must never be forgotten or obscured in considering the
relations of the several States under it with each other and with
their common Government—the Government of the United States.
It is that this Union under the Constitution was in its formation
the voluntary association of free and equal States, each free to go
in or to stay out; each equal in its Federal and in its reserved
rights; equal in dignity; equal in all political capacities. Each
State acceding to it (or the people of each State, if that expression
be preferred) claimed the capacity to discharge all its Federal duties
arising under the Constitution, as well as its capacity to exercise
all the powers of government reserved to it. This claim was
acknowledged by each and by all, and was, in fact, the very basis
of the Union as it was formed. If any one of the then existing
13 States had contrary convictions which rendered association and
union with any of the others undesirable, it had the undoubted
right to refuse accession to the Union. It had the undoubted
power to decide this question for itself, and did decide it irrevocably
when it ratifled the Constitution. That decision involved and
solemnly adjudged the essential truth that its co-States were such
as it claimed itself to be, capable and willing to perform both their
Federal and their separate State functions without the supervision
or interference of others. As to new States, each original State
which had acceded to the Union agreed by the Constitution itself—
the supreme law of the land—%to abide by the decision of the Con-
gress of all the States, and each new State in accepting admission
into the Union made the same concessions and admissions as to all
the other States.

This great and fundamental truth, if it needed further support,
has it in the terms of the Constitution itself. That they all
should be the supreme law of the land. That instrument not only
owes its existence to the action of the people of the several States,
but the continuous operation of the Government it established
could come only from their voluntary action. The Constitution
imposed dutles on them the continued performance of which was
essential to the Government, as has been shown. It contained no
%rovmton for a failure of any Etate to discharge its Federal func-

ons, but it assumed that all would, and it left to each as a matter
for its sole concern the discharge of its own separate State func-
tions. It contained no provision for disfranchising States for a
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neglect of their duties, nor for compelling the States to perform
them. It no inequality and no incapacity, no contu-
macy in States, and made no provision and conferred no powers
for such cases.

It imposed no restrictions or limitations upon the rights and
power of one State that were not equally imposed on all the
others, It prescribed no duties to the States with reference to
their undoubted rights and powers over their own citizens. It
secured no rights to citizens against adverse action or adverse
nonaction of their State, except in the imposition of prohibitions
on the exercise of a few arbitrary and despotic powers of govern-
ment, which by the common consent of free people were deemed
unsafe and unfit to be exercised by any government, and which
we shall notice more particularly hereafter.

In the performance of this grand work—the creation of the Con-
stitution of the United States, and of the Union under it—the
grandest ever performed by any of the human race, there was, in
the processes of its formation, in its express or implied provisions,
no arrogated superlority, no assumed mastery on the part of any
State, or the people of any State, over any other, and no distrust
in the ability and good faith of any State or its people.

Massachusetts did not say to Virginia, “We distrust your ability
or willingness to perform your Federal duties, or to govern in all
that has not been surrendered by you to the common Government,
nor prohibited to you and all other States alike;” nor did Virginia
doubt Massachusetts in any of these things. There was mutual
trust and confldence all around and on all sides. Without these
the Constitution could not have been formed, and without them
cannot be preserved. This confidence and trust were manifested
in all that was done, and were attested and sealed by the declara-
tion in the Constitution that it was the supreme law of the land,
binding on all States, all magistrates, and all persons, and binding
also on the agencies, the magistrates, the officers of the common
Government.

This supremacy of the Constitution is universal, all-pervading,
binding equally as to its negations, the reservations to the States
as to the powers delegated to the Union, the things granted and
the things not granted; binding as well to destroy, to make null,
all that might be done or assumed to be done by the General
Government outside of and beyond its powers, as to invalidate any
State action within this exclusive domain. It was a double guar-
anty, as strong and as explicit against Federal ation of

not granted as against State aggression on the delegated
soverelgnty of the Union.

We have now seen how the Constitution was formed, the spirit
which animates its every clause and letter, the temper, the good
faith of men and States, their confidence in their fellow men and
co-States, the concession by each and all the States of the capacity
and willingness of the people of each to discharge their Federal
and National duties, and to exercise justly and fairly their re-
served powers, and the entire absence of any provisions giving
either to the common Government or to any of the States power
to interfere in or control the administration in any State, of its
reserved powers or jurisdiction. We may pause a moment to con-
trast this with the provisions of the present bill, which repudiates
all this and seeks to establish an inquisition under national au-
thority into the exercise by some of the States of their exclusive
internal domestic jurisdiction. This inquisition is degrading to
the States in which it is expected to be carried on; it impeaches
their capacity and willingness to perform their separate and ex-
clusive functions; it asserts, in the shape of a law, a supercilious
and arrogant superiority on the part of some States over other
States; it usurps a jurisdiction unwarranted by the Constitution.

POWERS OF THE UNITED STATES ARE DELEGATED

Looking to the whole scheme of our complex system of Federal
and State governments, we find that its primal, fundamental prin-
ciple, the key to its exposition is, that the powers possessed by
the United States are ‘“delegated”—that 1s, given or granted to
them—by some political organism or and are in no
sense inherent or original. Before any of these powers were thus
granted there were no powers in the United States; In fact, no
United States existed. The United States, as they now exist as a
Government, were created by the Constitution. That instrument,
in the act of making the States united under it, dissolved their
union under the Articles of Confederation.

The tenth amendment, adopted almost contemporaneously with
the Constitution, and designed to put into constitutional form a
great truth, then recognized by all, so as to prevent mistake or
misconception in all after times, expressly declares that the powers
possessed by the United States are “delegated,” and all other
powers not “prohibited” to the States are “reserved,” not granted,
not given, but “reserved” to the “States respectively”; not to the
States in a mass, or aggregated, or united, but to the States “re-
spectively,” or to the people. The powers are not even said to be
“vested” In the United States, when reference is made to their
origin. They are only “delegated,” and then they are said to be
“vested” in the Government, and in its various departments as a
consequence of this delegation. The powers thus “delegated” are
not the great mass of the powers of government, with exceptions
in favor of the Btates, but they are enumerated, specified, writ-
ten in the Constitution itself, and defined and limited by it.

THE GENERAL SCHEME OF THE CONSTITUTION

The scheme of the Constitution was to make us *“one people,
with one common country, for all the great purposes for which it

in

was established." (See Chief Justice Taney Passenger Cases,
7 How. R. 283.)
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These great purposes are expressed in the Constitution itself, in
the powers delegated by it to the United States. These powers
are plenary and exclusive as to all that concerns the people and
Btates in their relations with foreign powers, both in peace and
in war, including the making of treaties, the receiving and send-
ing of ambassadors, ministers, and consuls; making war and con-
cluding peace; intercourse and commerce with them; the protec-
tion of our people in foreign countries and outside of the juris-
diction of any State and on the high seas.

Secondly. The Federal powers extend to the regulation of rela-
tions between the States themselves and the citizens of each with
the citizens of the others and between each of the States and the
United States, covering commerce among the States, compacts be-
tween two or more of them, the duty of surrendering fugitives
from justice and labor, the force and effect in other States of
public records and judicial proceedings of each State; “the securing
to the citizens of each State the privileges and immunities of the
citizens of the several States,” when in the jurisdiction of any
State of which they are not citizens, leaving, however, to each
Btate to determine and define the rights and privileges of its own
citizens, and securing only these same privileges so defined by a
State to citizens of other States when they are within its juris-
diction.

Thirdly. The power and duty to guarantee to each State a re-
publican form of government, and to protect it from invasion or,
on application of the State, from domestic and foreign violence.
These were the great p for which the Constitution was
formed, and adequate powers to attain them were granted.

All other powers delegated to the United States are either merely
auxiliary to these great ends and for the support and maintenance
of the common government or they are such as can conveniently
and properly be exercised only by a government common to all the
States. These auxiliary powers relate to the establishment of a
uniform system of bankruptcy and naturalization laws; the power
to coin money, to regulate its value, and the value of foreign coins
in ecirculation here; to fix the standard of weights and measures;
to grant patents and copyrights; to establish post offices and post
roads; the power of taxation; to punish counterfeiting of the cur-
rent coin and securities of the United States; to punish piracies
and felonies on the high seas and offenses against the law of na-
tions; to raise and support armies and support and maintain a
navy, and certain powers over the militia.

These powers, in general terms, include all that are delegated to
the United States. If we stop and consider them, we will see how
few they are—great indeed in importance, unlimited in degree, but
very limited in number. If we abstract from these powers all that
relate to our intercourse with foreign nations—all that concern the
relations of the States with each other, in their character as States,
and their relations to the Union; all that relate only to the giving
force, efficacy, and support to the United States In their exercise of
their other powers—we will see how infinitely small in number are
all the remaining powers, which concern only the rights, privileges,
and convenlence of private persons—private citizens when in the
jurisdiction of a State.

These powers are:

(1) The securing to the citizens of the several States the privi-
leges and immunities granted by any State in whose jurisdiction
they may be to its own citizens. 1

(2) Jurisdiction over bankruptey.

(8) Jurisdiction over naturalization.

(4) Jurisdiction over the currency.

(5) The power to establish post offices and post roads.

We look in vain to any of these powers for the power to enact
this bill. But along with these powers come provisions which show
the soul and spirit of the Constitution, and without which the
Constitution becomes either a lifeless corpse, or, having energy and
vitality, is an instrument only of oppression and wrong. These
provisions recognize the absolute equality of the States, and se-
cure fairness and impartiality in the exercise of the powers granted
by the Constitution. Thus, direct taxes are required to be appor-
tioned among the States according to their population, and all
duties, Imp and excises are required to be uniform throughout
the United States; no preference is allowed In any regulation of
commerce or revenue to the ports of one State over the ports of
another; the levying of a tax on any article exported from any
Btate is also prohibited, whereby the dangerous power of taxing
articles mainly produced in one State or section and not in others
is denied to the Government.

And then there is the great provision in article 5, which secures
absolutely and forever the equal suffrage in the Senate of each
State against even an amendment of the Constitution. Under
this guarantee of equality Delaware, Rhode Island, and Nevada
each have the same voice in this body as the great State of New
York, and under it the six New England States, with a population
entitling them only to 24 Representatives out of 325 allotted to
all, have 12 Senators, whilst all the other States, with a popula-
tion entitling them to 301 Representatives, have together only
64 Senators., New England has one Senator for a population en-
titling her to two Representatives, whilst the remainder of the
States have one Senator to a population represented by 4.54 Rep-
:esentatlves. or more than twice as much per capita of popula-
lon.

POWERS PROHIBITED TO THE STATES

The scheme of the Constitution embraces not only a division of
powers between the several States and the United States by dele-
gation of certain specified powers to the latter, and a reservation

CONGRESSIONAL RECORD—SENATE

435

of the others to the States, but it includes also the prohibition of
certain powers to both, These powers, so far as they relate to
persons, were deemed despotic in their nature, unjust in their
operation, and contrary to the genius of free government, and
hence, whilst prohibiting their exercise by the Federal Govern-
ment, the States also surrendered them as a pledge of their fidelity
to the great principles of republican liberty. Three of these powers
related to the lives and liberties of persons, namely, bills of at-
tainder, ex post facto laws, and the suspension of the great writ
of habeas corpus; one to property, viz, laws impairing the obli-
gation of contracts; and the other related only to the quality of
persons in a free government, namely, the bestowing titles of
nobility. These powers were refused to both. The power over
contracts, however, was allowed to the Federal Government, in-
directly in its power over bankruptcy.

There were some other prohibitions to the States, but they were
manifestly introduced for the purpose of preventing a conflict be-
tween State powers and Federal powers, which might, but for the
prohibition, have been concurrent. In all these there is not a
pretense for the claim of the Federal Government to intervene
between a State and its citizens for the protection and security
of the great fundamental rights of persons and property and the
pursuit and acquisition of happiness, all these being left to the
care and protection of the States, except only in the four cases of
habeas corpus, bills of attainder, ex post facto laws, and laws
impairing the obligation of contracts, Of all the civil rights of
men, and all the rights of person and property, only these above
named, and no more, are entitled to Federal protection in favor
of a citizen against his State; and this protection extends only
to the prevention of State action in violation of them, as will be
shown more fully hereafter. And not one of these rights is se-
cured against State action, even in favor of citizens of another
State, except to this extent: That citizens of other States should
have from each State the like protection that it affords to its
own citizens.

THE FIRST EIGHT AMENDMENTS

What we have said covers in general terms a description of the
powers delegated to the United States and of those which were
reserved by the States, as they existed under the Constitution
when it was framed, It will be noted that whilst the Constitu-
tion contained an express grant and a specific enumeration of the
powers vested in the Government of the United States, and that
it was understood on all sides that no others could be exercised,
except only such auxillary powers as are and proper to

the enumerated powers into execution, yet it was, out of
abundant caution, deemed necessary to insert in the Constitution
certain prohibitions on the Federal Government. These prohibi-
tions were deemed necessary lest Congress should claim these
prohibited powers as necessary and proper in carrying out the
delegated and enumerated powers.

It will be seen that not one of the powers prohibited is of the
nature of a substantive and independent power, to be exerclsed
solely to attain some end outside of the enumerated powers—some
end which in itself and by itself was an object to be desired. But
our forefathers had been familiar with bills or petitions of right in
which certain great and fundamental rights were excepted out of
the powers of government., It was complained that no such bill
of rights was a part of the Federal Constitution. So in the very
first Congress assembled under the Constitution, composed largely
of the great statesmen who had been members of the Convention
which framed the Constitution and of members of the several State
conventions which ratified it, certain amendments were proposed.
All of them which were ratified, as has been firmly settled, have
reference solely to limitations and restrictions on the powers of the
United States, the design and intent of all of them being to prevent
Congress, in the exercise of its implied powers, from passing any
law of the kind prohibited in the amendments,

This view is fully sustained by Mr. Madison's great speech in the
House of Representatives advocating these amendments., (See
Annals of First Congress, p. 432.) All the propositions of amend-
ment looking to a restriction on the power of the States, including
one offered by Mr. Madison securing against State action religious
liberty and freedom of the press, and trial by jury, were rejected,
thereby again affirming that all the great natural rights of man
were to be left solely to the States for their definition and their
security and protection.

RIGHTS SECURED AGAINST FEDERAL ACTION BY THESE AMENDMENTS

It will tend greatly to assist in understanding clearly and fully
the nature of our system, and to mark the line clearly between
State powers and duties on one hand and Federal powers and duties
on the other, if we note here in general terms the great and es-
sential rights which were secured against Federal invasion by these
amendments, and yet were left wholly at the mercy, the will, and
discretion of each of the several States, fixing, as they do, beyond
controversy or dispute, the great underlying and fundamental
principles of our system, that all civil rights, all rights of person
and property, are left solely to the States.

These amendments, whilst leaving to the States unrestricted
power,, prohibited to the United States any power over and guaran-
teed the following against Federal action:

Freedorm in religious belief and worship; freedom of speech and of
the press; the right of petition; the right to bear arms; security
against the quartering of soldiers in the people’s houses; security
against unwarrantable searches and selzures, agailnst general war-
rant, security against trial for capital or infamous crimes unless on
accusation by a grand jury; security against being put twice in
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Jeopardy for the same offense; security against compelled to
be a witness against oneself; security deprived of life,
liberty, and property without due process of law; security

the taking of private property for public use without just compen-
sation; the right of trial by jury in civil and criminal cases; the
“rlghtotmemusedmwm'f‘?nNWstewnﬁfonﬂmththﬁ

tnesses against him, ve compulsory process for witnesses

his favor, and the assistance of counsel in his defense; security
against the requirement of excessive bail, and the imposition of
excessive fines, and the infliction of cruel and unusual punishment.

THESE GREAT RIGHTS ARE NOT PROTECTED AGAINST STATE ACTION

All these great rights are secured by the Constitution of the United
States against Federal aggression only. So far as that Constitution
and the powers of the Government established by it are concerned,
these great rights are left for recognition, protection, and security to
the States, which have sole and exclusive jurisdiction over them.
They were then, and are now, in fact, protected the action
of the State governments and Btate agencies in the States; but
this protection and security came from provisions in the constitu-
tions of each Btate, which the people of that State had of their own
will ordained and established, and which that same people could al-
ter and change at their pleasure, and thereby destroy the protection.

SURVEY OF THE WHOLE SCHEME

And now, if we will take a survey of the whole, we see that this
grand scheme of free government for the security of the rights and
promotion of the welfare and safety and advancement of the hap-
piness of the people of the United States is, in short, this:

First. A common government of all the States with exclusive
jurisdiction and powers as regards foreign nations and all Inter-
course with them; with jurisdiction over the relations between the
Btates as States and over commerce among the States and between
them and foreign nations; over certain very limited powers whose
influence and force ordinarily extend beyond State lines and could
more conveniently be exercised by the common government; over
the securing to the citizens of each State, when in the jurisdiction
of another State, the same great fundamental rights which the
latter State grants to srtggl own cltlﬁens;ma denial t; the States og
certain despotic and trary powers respect personal an
private rights, which are incompatible with free institutions, and
the denial to the common government, in the exercise of its
granted powers, the authority to invade certain great rights of
private persons, as we have enumerated them; that all the powers
of the common government were “delegated” and enumerated and
all other governmental powers, not prohibited, were “reserved” to
or kept back by the States; that the States—as they then existed,
ﬁs&m‘lﬂg all the power then reserved to them—were essentlally

e basis of the Federal system, without which it could not have
the be of life, nor any subsequent existence; that these
Btates were equal in power and dignity, and this equality is the
essence of the whole scheme; that each was adjudged to be capable
of discharging its Federal functions and of exercising without
control or restraint from any quarter its reserved powers.

Second. That in th:l.snfreat mass of reserved powers In the States
were embraced not only the protection and security of all the
rights of life, liberty, and property, and the pursuit and acquisition
of happiness, but also the unrestricted power to define and deter-
mine what these rights are, their extent and limit, and all the
processes of law for their vindication. And in this mass of re-
gerved powers are also all jurisdiction over the conduct of men,
the conservation of morals, and the preservation of the public
health. That as to all these the reserved power of each State was
and is absolute, without other restriction than it shall itself see
proper to impose on its own government, so far as its own citizens
are concerned, and the same rule prevails as far as concerned
citizens of other States within its jurisdiction, except only that
by the Federal Constitution it is so bound that the measure it
metes to its own citizens the same shall be meted to them.

This outline of the matters embraced in the reserved powers of
the States would ordinarily be sufficient; but in this day, when
there exists so great a tendency to belittle and to obscure the
powers, duties, dignity, and importance of the States, and to look
to the Federal Government to rectify all wrongs, to remedy all evils,
to supply prosperity and to check adversity, to bestow wealth and
to remove poverty, and to these ends to invoke its powers over
interstate commerce and its powers of internal and external taxa-
tion, in order to build up one interest at the expense of another,
to break down one rival interest for the beneflt of another, to take
charge of sanitation and inspection in the States, to control all
that pertains to the good order and morals of the people, to grant
subsidies and bounties from the common treasury or the common
property to advance private interests, it may be well to specify
in detall some of these great powers of government which under
our constitutional system, are reserved exclusively to the States.
This we will do at the risk of repeating in detail what has been
stated in more general terms.

BOME OF THE CREAT POWERS RESERVED TO THE STATES

In this grand jurisdiction thus reserved to or kept by the States
is the entire power over all contracts; who may make contracts,
and who are incapable of making them from want of mature age,
or of mental capacity, or of freedom of will; the form in which
they must be made; the evidence to establish or defeat them;
their nature and obligations; the consequences of default in com-
plying with them, and the sole remedies to enforce them amongst
citizens of the same State. The sole power over marriage; who
can contract it; the forms to be observed in celebrating it; the
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relative rights, powers, and duties of husband and wife toward
each other and in the community; the causes and manner of its
dissolution, and all the relations and mutual duties and powers
and rights of parent and child; and superadded is the institution of
the family (the unit and basis of our civilization) with the right
to acquire and hold against adverse fortune the homestead for its
shelter and conservation. The titles and tenures to all p

of every kind; the modes and forms of ifs acquisition and trans-
fer; how the right to it may be lost by neglect or acquiescence in
wrong; what are iInjuries to it and the nature and extent of re-
dress for such injury; by what rule it shall be enjoyed in life, and
on the death of the owner how it shall descend and be distributed,
and on what failure of blood it shall escheat to the State; the
right to dispose of it by will, and by whom and in what forms
wills must be made; whether entails or primogeniture shall be
allowed, and to what extent property may be held in mortmain by
corporations, and what rights, if any, corporations created in other
Btates or in foreign nations shall enjoy in its jurisdiction; the civil
status of all its people as to legitimacy or the contrary as affected
by their birth, their education in youth, their civil rights, their
qualification to vote and hold office, and their conduct in life, and
their protection and security in life, liberty, property, and repu-
tation; crimes against property, larceny, robbery, burg] , arson,
malicious injuries and trespasses, cheats, embezzlements, forgeries,
and the like; crimes against the person, assaults, batteries, may-
hems, murder, seductions, false imprisonment, and all others; of-
fenses against reputation and character, slander and libel; offenses
against good order, good morals, and the health of the community;
the great right of the free exercise of religious worship and free-
dom of religious belief and freedom of speech and of the press; all
these and more of like character are solely within the jurisdiction
and power of the States and depend on iheir laws and Government
for preservation and protection. In short, the State authority
meets the child at his birth, attends him through infancy, man-
hood, and old age, and at his death, and is sufficient, if

exerted, to secure to him all the blessings which make life desir-
able in this world, and the opportunity of gaining for himself, in
his free exercise of his religious belief, a blissful hereafter.

THE SUPREME COURT AFFIRMS THIS PRINCIPLE

The Bupreme Court, in the Slaughterhouse Cases (16 Wall,
R. T6), referring to and quoting from the great judgment of
Washington in Corfleld v. Coryell (4 Wash, C. C. R. 871), and

ng of the great and fundamental rights which are left by the
Constitution under the sole guardianship and protection of the
gtates, sald they are comprehended under the following general

“Protection by the Government, with the right to acquire and
possess property of every kind, and pursue happiness and safety,
subject, nevertheless, to such restraints as the Government ghall
prescribe for the general good of the whole.”

And the same Court, in the same case, referring to Ward v. Mary-
land (12 Wall. 430), say:

“This definition [above quoted from Judge Washington] was in
the main adopted there, and it embraces nearly every civil right
for the establishment and protection of which organized govern-
ment is Instituted. They are, in the language of Judge Washing-
ton, those rights which are fundamental, and they have always
been held to be .the class of rights which the State governments
were created to establish and secure.”

In the same case, the Court, treating of these same rights and
exhibiting some impatience that a contrary opinion should be
expressed, said:

“It would be the vainest show of learning to attempt to prove
by citation of authority that up to the adoption of the recent
amendments (thirteenth, fourteenth, and fifteenth) no claim was
set up that those rights depended on, the Federal Government for
their existence or protection beyond the very few express limita-
tions which the Federal Constitution imposed on the States, such,
for instance, as the prohibition against ex post facto laws, bills of
attainder, and laws impairing the obligation of contracts. But
with the exception of these and a few other restrictions, the entire
domain of privileges of citizens of the States, as above defined,
lay within the constitutional and legislative powers of the Btates
and without that of the Federal Government.”

This is authority enough for this great and fundamental prin-
ciple of the Constitution, which indeed is so patent and clear
that the Supreme Court saild it needed no authority for its
support.

But this bill, sanctioned and recommended by the majority of
the Committee on the Judiciary, attacks it—denles it. We will,
right here, add another authority, and hereafter many more to
support the Constitution against the assaults made on it by the
provisions of the bill we are now considering. The authority we
now refer to is the judgment of the Supreme Court in United
States v. Cruikshank (92 U. B. Rep., p. 5564). That great tribunal,
in denying the validity of the statute of the United States pro-
viding for the punishment of a conspiracy to murder and im-
prison within a State, h Chief Justice Waite, sald:

“The rights of life and personal liberty are natural rights of
man. To secure these rights, says the Declaration of Independ-
ence, ‘Governments were established among men, deriving their
Just powers from the consent of the governed." The very highest
w the Btates, when they entered into the Union under the
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endowed by their Creator.’ Sovereignty for this purpose rests
alone with the States.”

It must be noted that both of these cases were decided after
the adoption of the three recent amendments to the Constitution,
and the last quotation was a judgment on the meaning of the
Constitution as amended by them. But we will pursue that point
no further now, our object being, in the regular and orderly dis-
cussion of this subject, to ascertain the meaning, force, and effect
of the Constitution prior to the amendments, and then to note
what changes they made in it.

DUTY COMES FROM POWER

We have seen what are the powers of the two Governments, State
and Federal. It is easy now to see their duties, Power to protect
and duty to protect are inseparable, the latter following and de-
riving its source from the former. For power we must look to the
Constitution; when it is found, the duty is also found; but the
duty never extends beyond the power. Said Chief Justice Waite
in the last case cited: “The duty of a government to afford protec-
tion is limited always by the power it possesses for that purpose.”

THAT DUTY COMES FROM POWER REVERSED

Bo far our way is plain. There are no doubts, no chances for
mistake. The line separating the powers and duties of the Federal
Government from the powers and duties of the State governments
is plainly marked, and it is plain that the power to pass this bill
does not lie on the side of the Federal Government.

But in the course of time the great and essential rule for the
interpretation of the powers of a government to which we have
just adverted, and which received the sanction of the Supreme
Court in the language we have just quoted, that the duties of a
government were limited by its powers, was in some sections of our
country being reversed and the powers of our common Government
were derived not from the Constitution and its delegations of
power; but men, looking at wrongs and evlls, or supposed wrongs
and evils, exclusively from the standpoint of their moral nature,
their own conception of right and wrong, derived the power to act
from what they thus concluded it was their moral duty to do. And
in this way, and founded on these principles, there arose a party
in this country com of men whose moral nature rebelled
against all human wrong and incited them to aggressive warfare
for its removal, and who in their zeal were guided alone by their
conviction that wrong, sin, “the sum of all villainies,” was tolerated
and protected in certain States of the Union in which African
slavery existed. They did not stop to inquire whether the Federal
Government had the power to interfere. They did not consult the
Constitution for Federal power, and, finding it, then deduce the
duty to interpose. To them the wrong was patent, their duty clear,
and as a consequence the power existed.

THE CONSTITUTION BINDING IN ALL ITS PARTS

We shall not pursue the slavery agitation further. BSuffice it to
say that war came. It matters not for the purposes of this argu-
ment which side was right. The war ended, and as a consequence
of it came the three amendments to the Constitution—thirteenth,
fourteenth, and fifteenth. How they were placed there is wholly
immaterial. They are there now as a part of the supreme law of
the land. They are binding on all of us. Whether they were wisely
or justly placed in the Constitution we shall not stop to inquire.
Our inquiry is as to their meaning and force, and not into the
methods of adoption. What we shall say in opposition to this bill
we shall claim under the Constitution as thus amended; and in
pleading as we now do for faith in compacts between the people
of the States, for obedience to the Constitution in all its parts,
and in its every syllable and letter, in the original and in the
amendments, we do not propose to disparage it in any respect
whatever,

It is to us no “covenant with death,” no “agreement with hell,”
but the supreme law of the land, and as such we obey it in all its
parts. We know of no higher law for American Senators, or for
American citizens, than the Constitution. We know of no duties of
the Federal Government beyond the powers it confers, and we
recognize as binding on us, in letter and spirit, every duty imposed
by it on the Congress of the United States.

THE FORCE OF THE THIRTEENTH, FOURTEENTH, AND FIFTEENTH
AMENDMENTS

We have now seen what was the nature of our system of govern-
ment, the relative powers and duties of the Federal and State Gov-
ernments under the Constitution, as it existed before the three
amendments were adopted; and that under it, as it then existed,
there was no power to pass this bill. We inquire now, whether the
needed power has been conferred by these amendments. The task
will be easy, since from this point our way is marked out clearly
by judicial decision. We shall do little more than refer to, quote
from, and apply these decisions.

THE SLAUGHTERHOUSE CASES

Happily for the country the first case in which the construction
and meaning of these amendments came before the Supreme
Court was one in which southern white men were seeking redress
against one of those pernicious statutes then common in the
Southern States by which those possessed of the State govern-
ments were making trafic and merchandise of their powers for
the purpose of enriching themselves and their friends, namely,
the Slaughterhouse Cases in 16 Wall. R. There was nothing in
these cases to excite alarm or prejudice so far as the colored race
was concerned and nothing to prevent a calm and careful con-
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sideration of the amendments. It i1s remarkable, too, that a
Southern States’ rights jurist of unequaled powers and great
purity of character appeared before the Court, pressing for a con-
struction of the amendments which, if adopted, would have been
the fatal precedent upon which could have been built and would
have been built a system of legislation which would have left, in
the Southern States at least, no other control over their internal
affairs than it should please Congress to give them. It is remark-
able, too, that this construction was concurred in by the two
Democrats who then held seats on the Supreme Bench, and that
the narrower, yet the plainly true, construction of the Constitution
was upheld by Republican judges only and vindicated in an
opinion of unsurpassed ability.

In this opinion the great judge who drew it up, referring to the
tendency created by the war in favor of more enlarged powers of
the Federal Government, thought it necessary to say:

“But however pervading this sentiment, and however it may have
contributed to the adoption of the amendments, we do not see
in those amendments any purpose to destroy the maln features
of the general system. Under the pressure of all the excited
feeling growing out of the war, our statesmen have still believed
that the existence of States, with powers for domestic and local
government, including the regulation of civil rights, the rights of
person and property, was essential to the perfect working of our
complex form of government, though they have thought proper
to impose additional limitations upon the States and to confer
additional powers on that of the Nation.”

The fourteenth amendment provides, among other things, that
“no State shall make or enforce any law which shall abridge the
privileges and immunities of the citizens of the United States.”
And the main effort in that case by the appellants was to bring
within the scope of the Federal Government jurisdiction to pro-
tect citizens against the exercise by a State legislature of a power
to grant to a corporation an unjust and odious monopoly of the
business of slaughtering livestock for food, and of receiving at
their landing all livestock shipped to the parishes in which the
city of New Orleans is situated—a territory embracing 1,154 square
miles. It was urged in their behalf that this law deprived over
1,000 persons of the right to follow their vocation as butchers—
a right which they had as citizens of the United States.

The Court, however, denied this clalm, holding that there were
two citizenships in our system—one of the United States and one
of the State in which a citizen of the United States resides—that
these two citizenships pertain to all cltizens of the United States,
who were also residents of any State; that the rights, privileges,
and immunities of such a person as a citizen of the United States
were separate and distinet from his rights, privileges, and im-
munities as a citizen of a State; that protection of the former
alone was committed to the Federal Government, and of the lat-
ter to the State government; that each citizen of a State owed a
double allegiance, namely, to the Federal Government, and to the
State in which he resided; that he looked to the one for the
security and protection of a part of these rights and to the other
for protection in all the others; that both governments were parts
of a complete whole, and both necessary to the protection and
security of the citizen in all his rights, privileges, and immunities.

The Court then proceeds to enumerate the rights which pertain
to a citizen in his character of citizen of the United States, and
which we will here reproduce, so that by considering the actual ex-
amples a clearer insight may be had into their nature than could
come from definition and description only.

RIGHTS OF CITIZENS OF THE UNITED STATES ENUMERATED

They are as follows:

The right to come to the seat of Government to assert any
claim he may have upon that Government, to transact any busi-
ness he may have with it, to seek its protection, to share its
offices, to engage in administering its functions.

The right of free access to its seaports, through which all opera-
tions of foreign commerce are conducted; to the substreasuries,
land offices, and courts of justice in the several States.

The right to demand the care and protection of the Federal
Government over his life, liberty, and property when on the high
seas or within the jurisdiction of a foreign Government.

The right to peacefully assemble and petition (Congress) for a
redress of grievances, and to the writ of habeas corpus.

The right to use the navigable waters of the United States how-
ever they may penetrate the territory of the several States.

All rights secured to citizens by treaties with foreign nations.

The right to become a citizen of a State by residing in it.

Then, proceeds the court,

“There are rights which pertain to a citizen in his character of
citizen of the United States, and are therefore subject to Federal
Jurisdiction and power, which grow out of prohibitions in the Con-
stitution of the United States on State action; of such is the
right to be absolved from all the consequences of bills of attainder,
ex post facto laws, and laws impairing the obligation of contracts
enacted by the States; and the right secured against prohibited
State actlons, as expressed in the three new amendments to the
Constitution.”

The court, on these principles, refused to give relief against the
legislation of the State of Louisiana complained of.

EFFECT OF THE GREAT JUDGMENT IN THE SLAUGHTERHOUSE CASE

This great judgment was the first beacon light that flashed
across the gloom and darkness of constitutional exposition produced
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by the events of the war. It recalled the great prineiples on
which the Constitution was based, and pointed out the path of
safety to be pursued. It is so clear in its argument, so con-
vincing in its reasoning, that men wonder on reading it how they
ever entertained any doubt about the true meaning of the Con-
stitution as affected by the amendments,

POWER CONFERRED BY THE AMENDMENTS RELATES ONLY TO STATE ACTION

This case was followed by others, in which the principles an-
nounced in the Slaughterhouse cases were followed to their logical
conclusion in strict accord with the terms of these amendments.
Bo far as the present argument is concerned it is only necessary
to say that the power conferred on the Federal Government by
these amendments was held to be the only power to enforce the
prohibitions on State actions contained in them.

These amendments, so far as they relate to the questions now in-
volved, consisted wholly of negations—prohibitions always on State
action and sometimes on Federal action.

The language of the fourteenth amendment is:

“No State shall make or enforce any law which shall abridge
the privilege and immunities of citizens of the United States, nor
shall any State deprive any person of life, liberty, or property
without due process of law, nor deny to any person within its
Jurisdiction the equal protectton of the laws.”

And the fifteenth amendment ordains as follows:

“The right of the citizens of the United States to vote shall not
be denied or abridged by the United States, or by any State on ac-
count of race, color, or previous condition of servitude.”

It is now firmly settled that these provisions are directed solely
against State laws and State action, through persons or agents
clothed with State authority. It is also settled that the power
conferred on Congress to enforce these provisions is a power only
to enforce the prohibition agalnst State action. That the rights
conferred on persons under them are not positive, original rights,
but the right only to exemption from, and protection against, the
prohibited State action And the power of Congress to interfere
in any case is purely a power of correction, a power to give redress
against a prohibited State action, that the exercise, the actual ex-
ercise of efficient power by Congress, under the amendments, pre-
supposes State action of the kind prohibited; and until there be
such prohibited State action, the power of Congress is wholly
dormant, and without such action really being taken, somewhere or
at some time, the power of Congress would sleep forever.

In no case under these amendments, so far as the present con-
troversy is concerned, ca.nf.hepowe.rotcongressbe made to reach,
either for punishment or correction, or redress in any way, clvil
or criminal, the acts of private individuals. On this last point
the controversy was long between a sectlional majority in
and the Constitution, but in the end the Constitution triumphed
fully, completely. It would be interesting to trace the progress of
the declsions of the court from the first to the last case in evolv-
ing, as the facts of each case warranted, the true meaning of these
amendments. To do this would detain us too long. But it is
well here to quote some of the expressions of the judgments in
these cases, showing truths of a fundamental character.

QUOTATIONS FROM THE SUPREME COURT
United States v. Cruikshank

Chief Justice Waite, in delivering the opinion of the Supreme
Court in United States v. Cruikshank (92 U. 8., p. 556), speaking
of the provisions in the fourteenth nmendmmt prohibiting the
Btates from denying to any persons within their jurisdiction “the
equal protection of the laws,” sald:

“This provision does not, any more than the one which precedes
it, and which we have just considered (namely, the provision
prohibiting a State from depriving any person of life, liberty, or

, without due process of law), add anything to the rlahts
which one citizen has under the Constitution against another.
The ty of the rights of citizens is a principle of republican-
ism; every republican Government is in duty bound to protect
its citizens in the enjoyment of this principle, if within its power.
That duty was or} y assumed by the States, and it still re-

there. The only obligation resting upon the United States
is to see that the States do not deny the right. The amendment
(the fourteenth) guarantees this, but no more. The power of
the National Government is limited to the enforcement of the

And on this ground the Supreme Court in that case held that
the United States had no power to punish a conspiracy to commit
murder, or to falsely imprison a citizen, and none to punish false
imprisonment or murder itself. This case was decided in 1875,
and was the logical outcome of the principles a.nntmnced i.n the
Slaughterhouse cases, decided in 1872, and Bartemeyer
(18 Wall. 130), Miner v. Happerseit (21 Wall. 162), United States

v. Reese (92 U. 8.), also decided in 1875.

In the same line was the decision in Streuder v. West Virginia,
decided in 1879.

Virginia v. Rives

At the same term was decided Virginia v. Rives (100 U. 8. R.,
813), in which the Supreme Court remanded to the State court a
criminal case which had been removed to the Federal court upon
the ground that the subordinate State officers, in violation of the
law of the State, had discriminated against the accused, who was a
colored man, In declining to summon on the grand jury which
indicted, and on the panel which was to try him, any person of
bis race. Justice Strong, speaking for the court, and quoting all
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the provisions of the first section of the fourteenth amendment
(except the first clause, which defined citizenship), said:

all have reference to State action exclusively, and not to
any n of private individuals. It 1s the State which is pro-
hibited from denying to any person under its jurisdiction the equal
protection of the laws, and hence the statute above referred to
(secs. 1777 and 1778 of the Revised Statutes) are intended for
protection State infringement of those rights.”

Ex parte Virginia and Neal v. Delaware

At the same term of the Court it was decided the case of Ex parte
Virginia (100 U. 8.). In this case the Supreme Court afirmed the
constitutionality of an act of Congress punishing a subordinate
State officer, acting as such, and exercising a State power, con-
ferred on him by State laws, for denying to a colored man the
equal protection of the laws, but the Court reaffirmed, in the most
explicit language, the doctrine, that the first section of the four-
teenth amendment referred alone to State action. On this point
the Court repeated:

“The prohibitions of the fourteenth amendment are directed to
the States, and they are to a degree restrictions on State power.
It is these (restrictions on State power) which Congress is author-
ized to enforce, and to enforce agalnst State action.”

The Court further held that this power of Congress to enforce
the prohibitions and restrictions on State action extended to all
kinds of State action, “however put forth, whether that action be
executive, legislative, or judicial,” and therefore it was in the power
of Congress to punish State ministerial officers who, clothed with
State power, exercise that power in violation of these prohibitions
on State action. On this point the Court used this language:

‘““Whoever, by virtue of public position under a State government,
deprives another of life, liberty, or property, without due process of
law, or denies or takes away the equal protection of the laws,
viclates the constitutional inhibitions, and as he acts in the name
of and for the State, and is clothed with the State’'s power, his act
is that of the State.”

Neal v. Delaware (103 U. 8. 370), decided in 1880, follows in the
same line.

Up to this point it seems clear enough, in fact, beyond contro--
versy, that the power conferred on Congress by the amendments
did not extend to dealing with private persons for their individual
acts, in contravention of the rights which followed from the pro-
hibitions in the amendments. But so tenacious is usurped power
of its unjust and unconstitutional prerogatives; so strong the
sentiment that power comes from supposed or assumed moral
duties, and not duties from power granted by the Constitution;
s0 long had the Southern States suffered without successful resist-
ance from unconstitutional dominance in their domestic and in-
ternal affairs, reserved to them by the Constitution, that the devil-
ish spirit of intermeddling would not down at these repeated de-
cisions of the Supreme Court. This spirit takes possession of even
men of good intentions, if they have associated with it an intense
egoism and strong convictions of their own superior personal
purity and wisdom and a distrust of the virtue and capacity of
others, and it arrogates to itself the p and control of
them -Boltbwamenecemarytortl:;?upmn;ngcounwmm
another decision, reaffirming again and ore the true princi-
Pesofthaﬂonstitutlon as they had been announced in their

ormer judgments
United States v. Harris

In 1882 the case of United States v. Harris (1068 U. B, p. 629)
was decided. That case was an indictment under section 5519,
Revised Statutes, which was in the following words:

“If two or more in any State or Territory conspire, and go in
disguise upon the highways or on the premises of another, for the
purpose of depriving, either directly or indirectly, any person or
class of persons of the the laws or of equal
privileges and immunities under the laws, or for the of

t.he constituted authorities of any State
or Territory from giving to all within such Btate or Terri-
torytheequug:mmnotmmwa,mhdepmsmm
punished by a and so forth.”

The indictment charged certaln private citizens of Tennessee
with taking certain other citizens of the State from the custody
of the sheriff who held them for trial on a criminal charge, and
with beating, wounding, and maltreating them, and killing one of
them, and thereby depriving them of an equal protection of the
laws of the State. The Supreme Court, as if wearied by the com-
pulsory reiteration of principles ‘already well settled, delivered a
very elaborate and learned opinion, drawn up by Justice Woods,
and again confirmed the true construction of the Constitution
already fixed by the preceding cases, The Court deemed it neces-
sary again to enforce the old maxim of constitutional construction
by quoting from Judge Story that which, up to the war, had never
been doubted as a fundamental canon of constitutional law, thus:

“Whenever, therefore, a question concerning the constitution-
ality of a particular powepr arises, the first question is whether the
power be expressed in the Constitution? If it be, the question is
decided. If it be not expressed, the next inquiry would be whether
it be properly incident to an express power and necessary to its
execution, ete.” (Story on the Constitution, sec. 1243).

The Court then, proceeding on this canon of construction, quote
and discuss all the various provisions of the Constitution on which
this legislation (sec. 5510) and the indictment founded on it could
possibly have been based, namely, the thirteenth, fourteenth, and
fifteenth amendments, and section 2, article IV, which we have
before noticed as guaranteeing to the citizens of the several States
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the privileges of citizens in each State, and find that none of them
is a warrant for this legislation. Referring to the first section of
the fourteenth amendment (hereinbefore noted as contalning the
prohibitions to the States), and to the fifth (giving power to Con-
gress to enforce them), the learned judge quotes from the
Slaughterhouse cases, as follows:

“If the States do not conform their laws to its requirements
(of fourteenth amendment), then by the fifth section of the
article of amendment Congress was authorized to enforce it by
suitable legislation.”

And he quotes and adopts the following expressive language of
Mr. Justice Bradley in the Cruikshank case when it was tried in
the circuit court (1 Woods, 308) :

“It [the fourteenth amendment] is a guaranty against the acts
of the State government itself. It is a guaranty against the
exercise of arbitrary and unconstitutional power on the part of the
government and legislation of the State, not a guaranty against
the commission of individual offenses; and the power of Congress,
whether express or implied, to legislate for the enforcement of
such a guaranty does not extend to the passage of laws for the
suppression of crime within the States. The enforcement of the
guaranty does not require or authorize Congress to perform the
duty that the guaranty itself supposes it to be the duty of the
Btate to perform.”

And guoting from the same case when, in the Supreme Court,
he again announced the doctrine that “the obligation resting upon
the United States is to see that the States do not deny the right.
This the amendment guarantees, and no more. The power of the
National Government is limited to the guaranty.” And he also
repeated what was sald in Virginia v. Rives—'that these provisions
of the fourteenth amendment had reference to State action exclu-
sively.” v

And having shown that the fourteenth amendment did not war-
rant the legislation, the court continues, in the following unan-
swerable argument, to show that these amendments and the rights
secured by them cannot be violated by private persons, and hence
congressional action under these amendments cannot be directed

inst nor operate upon private persons:

“A private person cannot make constitutions or laws, nor can he
with authority construe them, nor can he administer or execute
them. The only way, therefore, one private person can deprive
another of the equal protection of the laws is by the commission
of some offense against the laws which protect the rights of per-
sons, as by theft, burglary, arson, libel, assault, or murder. If,
therefore, we hold that section 5519 (before quoted) is warranted
by the thirteenth amendment, we should, by virtue of that amend-
ment, accord to Congress the power to punish every crime by which
the right of any person to life, liberty, property, or reputation is
invaded. Thus, under a provision of the Constitution which sim-
ply abolished slavery and involuntary servitude we should, with few
exceptions, invest Congress with power over the whole catalog of
crimes. A construction of the thirteenth amendment which leads
to such a result is therefore unsound.”

THESE DECISIONS SETTLED THE MEANING OF THE CONSTITUTION

This last decision would seem to close the door against all con-
troversy as to the meaning of the three amendments and the
powers of Congress under them. It, in connection with the pre-
ceding decisions of the Supreme Court, did settle, if anything can
be settled In American constitutional law, that the power and
consequent duty of protecting life, liberty, and property, all per-
sonal and property rights, the power to punish all invasions of
them, all offenses against persons and property, remained exclu-
sively with the States; that so far as power was conferred by the
Constitution on the United States to interpose in these matters
it was solely a power to prevent or correct State action of the kind
prohibited, namely, State action depriving a person of life, liberty,
or property without due process of law; that is, without due proe-
ess of State law, not of Federal law, but of State law; and denying
to any person the equal protection of the laws, of the State laws,
for there were no other laws which could protect them; and that
so far as Congress had the right under the clauses conferring
jurisdiction to enforce the amendments, to pass laws to operate
directly or indirectly, it was a power to restrain and correct
State action, performed by State officers and agents clothed with
State authority, and to punish such officers and agents for their
official and public action done in the name and by the authority
of the State, and did not reach the acts and conduct of private
individuals.

THE CIVIL RIGHTS LAW AND ITS PROMOTERS

But the spirit of aggression on State authority, where that
aggression would operate efficiently and offensively on the Southern
States, the temper to intermeddle with the concerns of others, and
to badger and insult them in that which related not only to their
public conduct but also in their private and social relations, would
not acquiesce in the defeat thus received at the hands of that
august tribunal. In the year 1875 a law was enacted to enforce in
public places, theaters, inns, and railroad cars, and on steamboats,
a social equality between the two races.

The law was not obeyed anywhere. The colored people of the
South in the main did not approve it; they were not inclined to
force an association for which neither race felt any desire; they
were content to leave to time, to the regular working of social
forces, the regulation of social intercourse and social duties. Yet
here and there all over the country were found those of that race—
few indeed—mostly of mixed blood, who took advantage of the pro-
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visions of the statute. From this it resulted that, in some in-
stances, criminal prosecutions were commenced under the statute,
auil civil suits for damages instituted for a violation of its pro-
visions.

THE CIVIL RIGHTS CASES

Both classes of these came before the Supreme Court in Decem-
ber 1883, and are reported under the name of “Civil Rights Cases"
(in 109 U. 8. R., p. 3). The statute under which these cases
arose was passed March 1, 1875 (sec. 18 Stat., p. 335), and is as
follows:

“SecTIOoN 1. That all persons within the jurisdiction of the United
States shall be entitled to the full and equal enjoyment of the
accommodations and advantages, facilities and privileges of inns,
public conveyances on land or water, theaters, and other places of
public amusement, subject only to the conditions and limitations
established by law and applicable allke to citizens of every race
and color, regardless of any previous condition of servitude.”

Section 2 provided penalties and punishments for any person
violating the first section.

The statute was adjudged unconstitutional; this result was
reached by an opinion drawn up by Mr. Justice Bradley, distin-
guished for the clearest analysis, the most unanswerable reasoning.

Time will not allow us to set out the substance of the argu-
ment of this great judgment; we can only quote from it a few
short extracts, which are most directly pertinent to the guestion
before us. The Court quoted from and confirmed the cases which
had been decided, holding that the fourteenth amendment applied
to State action alone; explained the fourteenth and fifteenth
amendments, and in reference to the jurisdiction of Congress to
exercise direct and positive power, in contradistinetion to power
merely corrective of prohibited State action, among other things
said:

“It is State action of a peculiar character that is prohibited;
individual invasion of individual rights iz not the subject matter of
the amendment. It has a deeper and broader scope. It nullifies
and makes void all State legislation and State action of every kind
which impairs the privileges and immunities of citizens of the
United States, or which deprives them of life, liberty, or property
without due process of law, or which denies to them the equal
protection of the laws.”

And speaking of the fifth section, which gives Congress the
power to enforce this, the Court continues:

“To enforce what? To adopt appropriate legislation for correcting
the effect of such prohibited State laws and State action, and thus
to render them effectually void and inoperative; this is the legislative
power conferred on Congress, and this is the whole of it. It does not
invest Congress with power to legislate upon subjects which are
within the domain of State legislation, but to provide against State
legislation and State action of the kind referred to. It does not
authorize to create a code of municipal law for the regu=
lation of private rights, but to provide modes of redress against the
operation of State laws and the action of State officers, executive and
Judicial, when these are subversive of the fundamental rights speci-

fied In the amendment. Positive rights and privileges are undoubt~

edly secured by the fourteenth amendment, but they are secured by
way of prohibition against State laws and State proceedings oppos-
ing these rights and privileges, and by power given to Congress to
legislate for carrying such prohibition into effect, and such legisla-
tidn by Congress must necessarily be predicated upon such supposed
State laws and State proceedings and be directed to the correction
of their operation and effect.”

This is clear enough, but the court emphasized the decision again
in this extract:

“Until some State law has been passed, or some State action,
through its officers or agents, been taken adverse to the rights of
citizens sought to be protected by the fourteenth amendment, no
legislation of the United States under said amendment, nor any pro-
ceeding under said amendment, can be called into activity; for the
prohibitions of the amendment are against State laws and acts done
under State authority.”

And again the court, in denying the power of Congress under
these amendments to legislate on the subject of the violation by
private persons of rights secured by them, use this language:

“Civil rights, such as are guaranteed by the Constitution against
State aggression, cannot be impaired by the wrongful acts of indi-
viduals unsupported by State authority in the shape of laws, cus-
toms, or judicial or executive proceedings; the wrongful acts of an
individual unsupported by any State authority is simply a personal
wrong, or a crime of that individual, an invasion of the rights of the
injured party, it is true, whether they affect his person, his property,
or his reputation; but if not sanctioned in some way by the State,
or not done under State authority, his rights remain in full force,
and may presumably be vindicated by a resort to the laws of the
State for redress. An individual cannot deprive a man of his right to
vote, to hold property, to buy or sell, to sue in the courts, to be a
witness or a juror; he may by force or fraud interfere with the right
in a particular case; he may commit an assault against the person or
commit murder, or use rufflan violence at the polls, or slander the
good name of a fellow citizen; but unless protected in these wrong-
ful acts by some shield of State law or State authority, he cannot
destroy or injure the right; he will only render himself amenable to
satisfaction or punishment, and amenable therefor to the laws of
the State where the wrongful acts are committed,

“When the Constitution seeks to protect rights against the dis-
criminative and unjust laws of a State by prohibiting such laws,
it is not individual offenses but abrogation and denial of rights
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which it denounces and for which it clothes Congress with power
to provide a remedy. The abrogation or denial of rights for which
the States alone were, or could be responsible, was the great seminal
and fundamental wrong which was intended to be remedied; and
the remedy to be provided must be predicated upon that wrong. It
must assume that in the cases provided for, the evil of the wrong
actually committed rests upon State law or State authority for
its exercise or perpetration.”
COMMENTS ON THESE CASES

This closes what we have to say on the subject of judicial expo-
sition by the Supreme Court of the powers of , 80 far as
they relate to the subject-matter of this bill. These cases prove
beyond controversy that Congress has no direct power or juris-
diction over the main points in the bill. Congress can pass no
law upon the subjects of personal conflicts between private in-
dividuals of different races and personal wrongs perpetrated by one
on the other; or between persons of different political parties; or
wrongs done by one party man on another because of opinions
which the injured party may entertain or express, We suppose
this much is conceded by the authors of the bill, or else they
would have provided directly for the redress of the wrongs and
the punishment of the offenders.

The authors of this bill have not been backward in asserting
power in Congress over subjects cognate to those mentioned in this
bill. Independent of any support which they may have given to
the many acts of Congress which may have been decided uncon-
stitutional by the Supreme Court in the cases we have referred
to (and about which we have made no inquiry and therefore make
no assertion), they have introduced bills in this body, contempo-
raneously with the decislons in the Civil Rights cases, which con-
tained assertions of the extremest power over these subjects. One
of these, introduced by the learned chairman of the Judiciary
Committee (the Benator from Vermont) on the 4th of December,
1883, and reported back from the committee by the Senator from
Massachusetts [Mr. Hoar| on July 20, 1884, indicates no want of
faith in the unlimited power of Congress to legislate wherever col-
ored people are concerned; yet this bill was never called up for
action, and now sleeps the sleep of death. Whether it was aban-
doned from a change in the views of its authors as to its consti-
tutionality or not, we are unable to say.

Certainly it was a very extraordinary bill in all its provisions.
Its main object was to withdraw from the consideration of the
State courts all cases in which was litigated any right for the
settlement of which it was necessary to pass upon the race or
color or previous condition of servitude of any person whatever.
It further contained the degrading provision that authorized a
citizen of the State in which the court sat to stop a trial in which
he was a party and of his own mere will to remove it to a Federal
court if he should be dissatisfied with a decision of any point
made against him. A power so degrading to a court was never
allowed in a free country to a mere suitor. Long years ago in
England the writ of prohibition issuing from a superlor court to an
inferior was sometimes delivered to the Inferior court during the
trial, though it was always issued before; and by this proceeding
a trial already commenced was stopped and removed to another
court. But this was condemned by the English Parliament in the
reign of Elizabeth, 300 years ago, and driven in disgrace from
practice, and has so remained ever since. -

It was left to the bill to which we have already referred to
make the attempt for the first time to introduce the practice here,
with the superadded wrong of leaving it to the discretion of a
party in court to menace and insult the judge by an immediate
removal of the case if he should dare to decide a question against
him.

BILL UNCONSTITUTIONAL FOR A MERE INQUEST

It is no defense to the constitutionality of this bill that it
assumes no jurisdiction, no power over persons to punish or re-
strain them; but simply directs the court to make an inquest or
inquisition concerning crimes committed in a State and whose
trial and punishment are solely in that jurisdiction. The question
for our decision is, Have we the power to pass the bill? not
whether the bill proposes nothing of effective force; not whether
it be a mere impotent abortion, nelther securing rights nor
preventing wrongs.

It is no excuse in a constitutional point of view, even if it be
true, that the bill does not invade effectively the domain of the
reserved rights of the States, or is wholly innocuous from mere
impotency and want of vigor. We must look to the Constitution
for the power, It is certain the power to pass this bill is not
among the express powers of the Constitution. No one pretends
that. If it be claimed as an incidental power, then its advocates
must point out the express power or powers for carrying out which
this bill is necessary and proper or appropriate. This cannot be
done. We challenge them to do this. Besides, mere impotency—
mere inutility—condemns it as an incidental power, for only im-
plied powers are granted by the Constitution, which are useful and
effective, or, in constitutional language, “necessary and proper for
carrying into execution” the powers expressly granted. So if it be
ineffective and useless, for that reason alone it is unconstitutional.
But conceding it to have force, as it has, the inquisition proposed
in it, so far as it relates to injuries by private individuals, to per-
sons and property (and that is the whole of it), is an inquisition
into the conduct of persons, into crimes and offenses exclusively
within the jurisdiction of the State. Whatever may be the infor-
mation obtained by it, however calumnious and unjust to private
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citizens, to whom it gives no opportunity of defense, it cannot be
made the basis of Federal action in the matters which constitute
its soul and spirit.
POWER TO INQUIRE LIMITED BY THE JURISDICTION OVER THE SUBJECT
It was settled at an early day by the action of no less an
authority than that of George Washington, that the jurisdiction of
the legislative branch of the Government to make official inquiry,
under the sanction and force of law, was limited by its power
to act on the subject matter concerning which the inquiry was
made. The Senate will remember that on March 12 last the
Benator from West Virginia, in the debate on the relations between
the President and this body, produced a message from George
Washington, in which he declined to furnish certain information
at the request of the House of Representatives upon the express
ﬂ?und :}mt r%?a House had no power over the subject to which the
ormation ted. In that message General Washington stated
the grounds of his refusal In these words: “As, therefore, it is
perfectly clear to my [his] understanding that the assent of the
House of Representatives is not necessary to the validity of a treaty,
and as the treaty with Great Britain exhibits in itself all the
objects requiring legislative provision, and on these the papers
called for throw no light, and as it is essential to the administra-
tion of the Government that the boundaries fixed by the Constitu-
tion between the different departments should be preserved,” and
is it not equally as important that the boundaries fixed by the
Constitution between the Federal and State governments should
be preserved? But we proceed with the quotation, “a just regard
to the Constitution and to the duties of my office, under all the
circumstances of this case, forbid a compliance with your request.”
What the Constitution forbids to be answered it equally forbids
to be asked; what it forbids to be asked it forbids shall be obtained
by force and through irresponsible power.

THE BILL IS NOT IMPOTENT AND HARMLESS

But the bill is not even entitled to the defense of being entirely
impotent and harmless. Impotent it is for all the purposes of
and orderly government, but it has vigor for evil.
It establishes an unwarranted Federal espionage over matters cony
fided exclusively to the jurisdiction of the States; it invites and
encourages ble and discontented persons to subject the
conduct of their neighbors, their fellow citizens, to an investigation
and scrutiny by a tribunal before which these persons thus slan-
dered, thus maliciously accused, have no opportunity of appearing,
either by themselves or counsel, or of summoning witnesses, or
cross-examining those who speak against them. It is true the
tribunal has no power to render judgment against them which will
affect their lives, their liberty, or their property; but it has the
power in an ex parte, inquisitorial way of giving official form and
body and substance to accusations which there has been no oppor-
tunity to meet, to destroy character, and to blacken the names of
citizens who are not heard in their own defense; to stamp as
genuine and true slanders and libels; to give currency to black-
guardism and perjury. It is true it accomplishes nothing in the
way of enactments against personal rights, but, like a thief, it
stealthily surveys the ground of future operations with the view of
taking advantage of a more favorable opportunity for outrage and
wrong.

Considering the tendency of this bill, its usurpation of a juris-
diction over private and personal rights, reserved to the States for
their security and protection; considering also its capacity as a
vehicle of calumny and slander, and its tendency to destroy the
respect and confidence of the people in constitutional guaranties
and official justice, it may be well to denounce it as no common
or insignificant violation of the Constitution.

It destroys the whole scheme of the Constitution; it does not
enter the vestibule merely and deface or destroy some slight orna-
nt::!:ﬂ:, but it saps and undermines the foundations of the temple

THE BILL UNCONSTITUTIONAL IN ITS MEANS AS WELL AS IN ITS ENDS

But the bill is still further objectionable in that it seeks to
attain unconstitutional ends by unconstitutional means, It was
probably fit that this work of espionage, this inquisition into the
conduct of persons over whom we have no jurisdiction, this
usurped function to try citizens in their absence, to condemn with-
out hearing, to circulate and give support to slander and calumny,
should be prosecuted by a perversion to the work of injustice and
wrong of the powers of that department which was more espe-
cially dedicated by the Constitution to the administration of
right and justice. It would be a terrible but just retribution for
our infidelity to the Constitution, that if that great charter, for
mere party advantage, is to be destroyed, the rights of the States
subverted, the rights of citizens to be trodden down, that the in-
strument selected for these wicked ends should be that especial
organism in our system to whose virtue and intelligence were
committed the protection and preservation of all these which
this bill appoints it to destroy.

THE POWER CONFERRED ON THE COURTS IS NOT JUDICIAL

The power committed by this bill to the circult courts s not a
Judicial power of the United States, and none but judicial power
can be vested in a court of the United States,

The Constitution declares that “the judicial power of the United
States shall be vested in one Supreme Court, and in such inferior
courls as the Congress may from time to time ordain and estab-
lish.” The Constitution in another place authorizes Congress to
confer the power of appointing certain inferior officers on the courts
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of the United States. PBeyond this there is no power to confer on
any court of the United States any power but judicial power, nor
any judicial power but judicial power of the United States. That
power is defined in the Constitution itself, and, so far as it can
have any possible relation to this bill, is embraced in the following
words:

“The judicial power shall extend to all cases, In law and equity,

under this Constitution, the laws of the United States,
and treaties made, or which shall be made, under their authority.”

It must be noted that the language used is “cases,” not “ques-
tions,” arising under the Constitution and laws of the United
States. The distinction between “questions” and *cases” is im-
portant and well settled. The jurisdiction is in “cases.” A case
arises only when some question respecting the Constitution and
laws ‘“shall assume such form that the judicial power is capable
of acting on it. That power is capable of acting only when the
subject is submitted to it by a party who asserts his rights in
the form prescribed by law,” sald Chief Justice Marshall in
Osborn v. United States Bank (9 Wheat. p. 819),

The same great judge, in his argument in the Jonathan Robbins
case in the House of Representatives in March 1880, made this
matter still more plain. Referring to certaln resolutions then
before the House, in which it was declared that the judicial power
extended to all “guestions” under the Constitution and
laws and treaties, he called attention to the fact that the Consti-
tution used the word “cases,” not “questions,” and he then said:

“The difference between the Constitution and the resolutions
was material and apparent. A ‘case in law or equity’ was a term
well understood and of limited signification; it was a controversy
between parties which had taken a shape for judicial decision.
* * +* Ry extending this judicial power to all cases in law and
equity the Constitution had never been understocd to confer on
that department any political power whatever. To come under
this exception a question must assume a form for forensic litiga-
tion and judicial declsion. There must be parties to come into
court who can be reached by its process and bound by its powers;
whose rights admit of ultimate decision by a tribunal to which
they are bound to submit.” (See Annals of Sixth Congress,
). 6086.

p- It ha) clear that this bill is unconstitutional, for not only is
there no “case” in which a court can act, but there is not even a
“gquestion” arising under the Constitution, or any law or treaty
of the United States. The questions are such only as a party
majority may ask, and they concern only the conduct of parties
which may be supposed to violate some laws of a State, over
which the Federal Government has no jurisdiction whatever. Not
only does the jurisdiction fail, because there is no case before
the court of any kind arising out of a Federal or State law, but
because the power conferred by the bill on the circuit couris is
not of itself judicial in any sense whatever. Eeeping in mind
what has already been quoted from Chief Justice Marshall, let
us consider some authorities which treat of judicial power, in ita
essence and nature, whenever and wherever it is exerted.

In Shultz v. McPheters (79 Ind. R., p. 378) the supreme court
of that State say:

“It is the inherent authority not only to decide but to make
binding orders and judgments, which constitutes judicial power.”

And the Supreme Court of Michigan in Underwoocd v. MeDuffie
(156 Mich. R. 368), said:

“The judicial power, even when used in the widest and least
accurate sense, involves the power to hear and determine the mat-
ters to be disposed of;, and this can only be done by some order or
judgment which needs no additional sanction to entitle it to be
enforced.”

And the court proceeds to condemn in totidem verbis the things
which this bill authorizes and requires to be done. BSay the court:

“No action, which is merely preparatory to an order or judgment
to be rendered by some other body, can be properly termed
Judicial.”

A learned commentator on the Constitution, discussing this
subject, says:

“In order to make a case for judicial action, there must be
parties to come into court, who can be reached by its process and
bound by its powers—parties whose rights admit of ultimate
decision by a tribunal to which they are bound to submit; and
also that the question to be acted on should be capable of final
determination in the judicial department of the Government,
without revision or control of either the Executive or Legislature.”
(Curtis’ Com., p. 96.)

And another learned commentator says:

“The kind of authority that is judicial in its nature relates to
and acts on rights of person and property not created by this
authority, but under existing law. This authority, ‘in specific
controversies’ between parties, determines these rights as they
exist, and does so at the instance of a party. These qualities dis-
tinguish judicial power from what is simply executive or legisla-
tive.,” (Spear on Const., p. 3.)

Tested by these rules, there can be no doubt that the power
attempted to be conferred by this bill on the circuit courts is not
of the kind which they are authorized to receive, namely, judicial
power. This bill provides only for the summoning of witnesses
at the instance of persons claiming no rights and seeking redress
for no wrongs, and then for examining them concerning the cir-
cumstances of an alleged homicide or serious injury to person or
property consummated or threatened.
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There is no controversy before the court for its determination;
there are no parties over whom it has power, or who, on the one
hand, ask for a recovery of rights, or who, on the other, deny or
contest rights demanded against them. The court hears nothing,
deliberates on nothing, determinines nothing; it renders no judg-
ment, 1t restores or redresses no right and remedies no wrong.
The court only hears evidence concerning a matter over which
it has no jurisdiction and reports to another department its con-
clusions as to facts about which the court itself has no right to
form a judgment. The sole power of the court is to report to the
President its opinion as to the existence of certain facts which
it is alleged are criminal by the laws of the State in which they
transpired. The sole function of the court is to act as a detective
for the Executive, to enter into a sovereign State to inquire into
the conduct of its citizens, and to gather from common informers,
in some instances, their impressions or bellefs, but in others their
calumnies and slanders. These witnesses are not to be confronted
by the persons whom they accuse, nor to be cross-examined to test
either their accuracy or their sincerity.

That is all of it.

ONLY JUDICIAL POWER CAN BE CONFERRED ON COURTS OF UNITED STATES

It is not a new or doubtful question as to the power of Congress
to confer on any of the constitutional courts of the United States—
the Supreme Court, the eircuit court, or the district court—any
authority or function not judicial. The question arose early dur-
ing the administration of Gengral Washington, under an act of
Congress authorizing the circuit courts to inquire into the justice
of certain claims for pensions. All the Supreme judges acting on
the circuit (except Mr. Justice Johnson, and as to him there is no
information) held the act unconstitutional upon the ground that
the power was not judicial, inasmuch as the adjudication was not
to be final, but was to be reported to the Secretary of the Treasury.
Some of the judges, however, concluded they would—acting as com-
missioners and not as judges in court—perform the duty assigned
to them under the act. Congress and the President being informed
of the opinion of the judges, the act was repealed, saving in the
repeal, however, all rights to pensions founded on “any legal
adjudication.”

A case, during the next year, came up in the Supreme Court, in
which the validity of an adjudication made by the judges, as com-
missioners, was the only point involved, and that Court unani-
mously held that the act conferring the power on the eircuit courts
was unconstitutional, and that, as the power was conferred on the
courts, it could not be exercised by the judges as commissioners.
(See Hayburn's Case, 2 Dall.)

In the bill before us, it must be noticed that the power is con-
ferred on the circuit court, not on the circuit judge. This was done
ex industria by the Judiclary Committee, for the bill as originally
introduced conferred the power on the judge, and by the Judiciary
Committee it was amended as it now appears. The change was
made for the purpose, as it was stated, of having a court rather than
a mere judge, so that the laws empowering courts to use compul-
sory process for the attendance of witnesses and punishing them for
contumacy might apply.

But if the bill should be amended so as to stand as it originally
was, to give this power to the judge acting as a commissioner
merely, it would still be liable to the objection of being uncon-
stitutional, notwithstanding the judge might himself waive his
cbjections and consent to act. In that case the bill would mean
that every judge of a circuit court in the United States should be
thereby appointed a commissioner to discharge the duties men-
tioned in the act. This would be an appointment to office by Con-
gress, and not, as the Constitution requires, by the President by
and with the advice and consent of the Senate. This view received
the express sanction of the Supreme Court in United States V.
Ferreira (13 How. 40).

In that case Chief Justice Taney, in a very able and learned
cpinion, reviewed this whole subject. A law of Congress had com-
mitted to the district judge for the district of Florida the power
and duty of examining certain claims against the United States for
losses sustained by certain Spanish citizens. This law was passed
in pursuance of a treaty with Spain. That judge, after examining
the witnesses for and against each claim, was required to make his
decision and report it to the Secretary of the Treasury, who, on
being satisfied that the claim was right and just, was to pay it.
On an appeal from a decision so made by the judge, the Supreme
Court of the United States held that the power granted was nat
Judicial, it being not final, the award of the judge being subject to
revision by the Secretary of the . The Court, speaking
of the powers conferred by the act on the district judge and the
Secretary of the Treasury, said:

“They are, it s true, judicial in thelr nature. For judgment and
discretion must be exercised by both of them, but it is nothing
more than the power ordinarily given by law to a commissioner
appointed to examine claims to land or money under a treaty, or
special powers to inquire into or decide any other particular class
of controversies in which the public or individuals may be con-
cerned. A power of this description may constitutionally be con-
ferred on a secretary as well as on a commissioner. But it is not
Judicial in either case in the sense in which judicial power is
granted by the Constitution to the courts of the United States.”

And having reached the conclusion that the court as a court
had no constitutional power under the act, the Supreme Court
proceeded to consider the question, whether the power could be
exercised by the judge, as a commissioner, without additional



442

:Epod.ntment to that particular office by the President, by and with
e advice and consent of the Senate, and on this point the Court

"1‘hs duties to be performed are entirely alien to the legitimate

general or special powers ordinarily and legally conferred on es
ormmtomthedueadmmistrauonotmhws.And
[continues the Court] if they [the district judges acting

tely conclusive and setftles beyund contro-
versy that the bill is wholly unconstitutional when considered in
its aspect of the machinery selected for making this Inquest. In
Ferreira’s case the powers conferred were considered as in their
mtm:udldal,bu:yetnutjudlcla.linthesensedthe(:m.aﬂ
tution. They were powers to determine, to adjust; but because the
judgment was not final, but depended for its force on the action
of another department, though there were parties before the judge,
and there was a real case, a real controversy between them, and
in the proper shape for forensic and judicial action, yet for the
reason stated—the wantdﬂnaﬂtyu—tbe powerwnsheld not judi-

incapable of being conferred on a court. The powers
here in this bill mnotwenmthalrnsturejumcial it is a mere
power to inquire, wlth thepawartomsxendeclsionm-mnﬂor
oth ; & power simply to inquire and

the Supreme Court sustaining this view. It received the sanction
of the Supreme Court in Gordon v. United States (2 Wall). No
opinion was delivered in that case, but one was drawn up by Chief
Justice Taney before his death and is published as an appendix
to volume 117, United States Reports. We call the attention of
the SBenate to it as the last great work of that great man. It will
add to his fame by the soundness and force of its reasoning and
by its unanswerable exposition of the true position of the United
Btates courts In our system.

With this we submit the constitfutional questions inveolved in
this bill to the judgment of the Senate, in the confidence that it
has been shown, both on reason and authority, that the bill, if
enacted, would be a serious infraction of the Constitution, and
mischievous and unjust in its enforcement.

A bill to provide for inquests under national authority

Be it enacted, ete, That whenever any three citizens of the
United States shall, under oath, present to any judge of a circuit
court, either in term time or vacation, their petition setting forth
that within the circuit for which such judge has jurisdiction, and
within the State of which the petitioners are residents, any person
has been killed, or has sustained serious bodily injury, or serious
injury in his estate, or been threatened with injury in person or
estate, because of the race or color of such person so killed, in-
Jured, or threatened, or because of any political opinion which
such person so killed, injured, or threatened may have held in
regard to matters affecting the gereral welfare of the United States,
or with design to prevent such person so killed, injured, or threat-
ened, or others, from expressing freely such opinion, or from voting
as he or they may see fit at any election of officers whose election
is required or provided for by the Comnstitution or laws of the
United States, or to influence or affect the votes of such persons
or others at such elections, it shall be the duty of such judge, as
soon as may be, to open a special session of such clrcult court at
such place within said circuit as he may appoint, and the duty
of such court to hold an inquest into the circumstances of such
Ekillling, injury, or threatening, and to cause to be summoned and
examined all such witnesses as the court may think proper.

Sec. 2. That sald judge shall forthwith report the evidence by
bim taken, and his conclusions of fact thereon, to the President
of the United States, to be by him laid before Congress,

Sec. 3. That the judge may require any district attorney of the
United States within his circuit to attend such inquest and to ald
in preparing for and conducting the same, or he may, in his dis-
cretion, appoint any other counselor at law to prepare and conduct
such inquest.

SEc. 4. That the expenses of such inquest shall be certified by
the judge to the Department of Justice and paid out of the ap-
propriation made for the expenses of the courts of the United

tes.

Mrs. CARAWAY. Mr. President, I wish to thank the Sen-
ate for granting unanimous consent that the clerk read the
document which has just been read. If it had not been read
at the desk, I myself should have read it, and it would have
taken very much longer. The arguments presented are so
pertinent to the bill under consideration that I thought it
would be well to have the entire report in the Recorn. I
hope those Senators who were not present during the read-
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ing will read the report as throwing light on the bill we have
before us for discussion.

I wish to say further that I should like to reiterate the
statement I made in closing my remarks when I asked that
the document be read. If this bill shall pass I feel there
will be a far greater crime committed against our Govern-
ment and especially against the South than the crime for
which the measure is claimed to be a cure.

Mr. McEELLAR. Mr. President, a day or two ago an
editorial published in the Washington Post was read into the
Recorp, and perhaps other editorials were read. In today’s
issue of the Washington Evening Star there appears an ar-
ticle by Mr. Mark Sullivan. Ordinarily, I would merely ask
that the article be printed in the Recorp, but, because of Mr.
Sullivan’s long service as a newspaper correspondent and
writer, because of his great ability, and because of his learn-
ing and thoughtfulness as an author—and he has written a
number of books, and most readable books they are, most in-
structive books they are; I do not know of any books writ-
ten on recent politics that are more interesting or more in-
structive—because of these considerations, I want to read
Mr, Sullivan’s article, and I desire to call the attention of
every Senator to the reasoning of Mr. Sullivan, which should
appeal to every right-thinking and fair-minded man on
either side of the Chamber.

Mr. CONNALLY., Mr. President, will the Senator yield?

Mr. McEELLAR. I yield.

Mr. CONNALLY. I regret that the majority leader, the
Senator from Kentucky [Mr. BarkreEy], and the Senator
from New York [Mr. Wacner], who are pushing this bill,
are not present to hear the wise remarks made by Mr,
Sullivan.

Mr. LEWIS. Mr. President, I must again announce fo my
able friend that the Senator from New York [Mr. WAGNER]
is confined to his room on the orders of his physician. I do
not know the reason for the absence of our leader.

Mr. McEELLAR. I am glad to see present some Senators
who are still of the opinion that the bill ought to be passed,
and perhaps it will do them some good to listen to the
reading.

This article, appearing in this afternoon’s Star, has a
headline as follows:

Why pass lynch bill?

And then there is a subhead, which reads:

way :n.lght. be opened for those who desire authoritarian gove

By Mark Sulllvan——

Mr. LEWIS. Mr. President, with the consent of the Sen-
ator from Tennessee, let me suggest to my eminent friend
from Texas that the leader of the majority, the Senator
from Kentucky [Mr. BarxrLEY], has taken his seat and is
now present in the Chamber.

Mr. McEELLAR. I am glad to hear that announcement.

Mr. BARKLEY. Mr. President, I inquire is it true that
reference has been made to the fact that I was temporarily
called from the Chamber?

Mr. LEWIS. It was pleasantly thought that the eminence
of my able friend from Kentucky had so increased the at-
tention which should be given to him that his very absence
was a definite infliction on the Senate, and the able Senator
from Texas made allusion to it, I dare say, as a substantial
loss to himself.

Mr. BARKLEY. 1 appreciate that. It makes me very
happy to know that my presence is missed so greatly by my
friend from Texas that he must call attention to my absence.
I did not know that my presence was so important, but it
fills me with pride to know that the Senator from Texas
feels that way about it.

Mr. CONNALLY. I was only expressing regret that the
Senator from Kentucky was not here to listen to the contri-
bution made by the Senator from Tennessee. Knowing
they are deskmates, I am sure the Senator from Kentucky
will want to hear anything the Senator from Tennessee says.

Mr. McEELLAR. If I may be permitted to make a sug-
gestion, I do not mind whether the Senator from Kentucky
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or any other Senator listens to what I have to say, but I
want to ask every Senator, including the Senator from Ken-
tucky, of course, to listen to this article by Mr. Mark Sulli-
van, who I cannot believe has any other interest in this
matter except what he believes is the good of the American
people and of the Government.

Mr. BARKLEY. Mr. President, will the Senator yield?

Mr. McKELLLAR. Yes.

Mr. BARKLEY. There is no Member of the Senate to
whom I listen with greater pleasure, and usually greater
profit, than the Senator from Tennessee. The Senator
realizes, of course, that any of us are likely to be called
temporarily from the Chamber at any time during the ses-
sion, and if we are to enter upon a contest of bookkeeping
with respect to one another as to which one shall be called
out the most frequently and remain out the longest while this
bill is under consideration, then it might be well for the
Senate to employ an expert accountant so that he might
take note of the absence of all Members when they are called
out for any purpose whatever.

Mr. MCKELLAR. I hope the Senator understands that I
made no suggestion about his absence,

Mr. BARKLEY. I understand the Senator did not and
would not.

Mr. McKELLAR. I sit next to my distinguished friend
and have the highest admiration and esteem for him,

However, I wish to read this article, and I do not want
anything to interfere with the Senate hearing what Mr.
Sullivan has to say. I shall now go ahead, as suggested by
the Senator from Oregon [Mr. McNArRY]. The article reads:

The Senators opposing the so-called antilynching bill are so far
a minority. Yet they have the psychological advantage. They
have the psychological advantage because by their attitude they
ask a question. It is a question that can hardly be answered con-
vincingly. The question is, Why pass this bill?

Why pass this bill?—

Because nobody answers that question convineingly, the Senators
opposing are justified in keeping the question before the Senate
long enough for public attention to be centered on it. What con-
ditions are there that justify the passage of this bill? The crime
with which this bill purports to deal has become today the rarest
crime in the United States. In 1937 only eight lynchings occurred,
in 1936 only nine. And the number of cases to which this bill
would apply is smaller yet, For the measure deals only with those
cases in which local, State, or county officlals failed to use—I quote
the bill—"all due diligence” in preventing a lynching or appre-
hending the lynchers.

How many such cases there were last year or the year before I
do not know., It would be useful to have an inquiry by impartial,
judicial-minded persons to determine in just how many cases did
local officlals fail to practice due diligence. If the inquiry were
completely unbiased, the number arrived at, we can safely surmise,
wculd be extremely small. It is the clearest of facts that the pub-
lic officials and the public opinion of the South are determined to
end lynching. They have been successful in reducing it to a point
where the crime has almost passed as far into history as the vigi-
lante movements that were once frequent in the West.

FIVE-YEAR TERM POSSIBLE

The progress the South has made through its own public officials
and public opinion is now rewarded by seeing a bill introduced in
Congress which would have Federal officials pass judgment on
southern State and county officials, and, where the Federal officlals
see fit, hale the local officials into court charged with a felony,
punishable by a jail term as high as 5 years.

Lynching in the South is far less frequent than gang murders in
northern cities. Prevention and punishment of lynching by the
law officials of the South is more effective than prevention and
punishment of gang murders by corresponding officials in the North.

To deal with this rarest of crimes a bill is introduced in Con-
gress. It is not an ordinary bill which would make lynching, or
tailure to prevent or pupish lynching, a Federal crime as well as
a Btate one. That double jurisdiction existed when we had na-
tional prohibition, and it had unfortunate results, as everybody
knows. But this bill now before Congress goes much further. It
would have the Federal courts supplant the State courts. Fed-
eral officials would proceed through the Federal courts to try, and
if successful, jail State officials—

“Jail State officials!”—
for whatever some Federal official might deem to be lack of *“all
due diligence.” “All due diligence" is an elastic and therefore
dangerous phrase,
GOVERNMENT FORM THREATENED

To deal with this rarest of crimes, a bill is introduced in Con-
gress which, in the belief of Senator Boran and other competent
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Judges, would “destroy the last vestige of State rights,” and by
doing that would change our form of government. To deal with
this rarest of crimes, more than a week of the time of the Senate is
consumed and a program of important public legislation is held
up. It is said that it is the opponents of the measure who are
causing delay. If they are consciously practicing delay, they are
Justified by the importance of the issue. But is it the opponents
of the bill who are causing the delay? Is not the delay rather to
be charged to those who insist on keeping the measure before the
Senate? It is these who should answer why. Why must this bill
be kept before the Senate? Why must it be passed now? The
number who really press the bill is not large.

I digress here long enough to say that not a Senator has
spoken for the bill, though it has been before the Senate not
merely a week but nearly a month.

Mr. GEORGE. Mr. President—— '

The PRESIDING OFFICER (Mr. RusseLL in the chair).
Does the Senator from Tennessee yield to the Senator from
Georgia? - 4

Mr. McKELLAR. I do.

Mr. GEORGE. Would it interfere with the distinguished
Senator from Tennessee for me to make an inquiry at that
point?

Mr. McKELLAR. Not at all.

Mr. GEORGE. The Senator has said no Senator has
spoken for the bill. Has anyone submitted any authority
here, either by way of brief or otherwise, tending to support
the validity or constitutionality of the bill?

Mr. McEELLAR. No, Mr. President; no brief has been
submitted, no authority has been submitted, and when a
brief has been asked for, when an argument has been re-
quested by those of us who oppose the bill, its proponents
say, “We will reach it in due time.”

Mr. GEORGE. The Senator from Tennessee must know,
of course, as all Senators know, that the validity of this
bill has been under question uniformly for a great number of
years. The best legal minds in this country at least, and I
dare say practically all the legal minds of first rank, have
either doubted the validity of the bill or openly condemned
it as being without authority so far as the Federal Govern-
ment is concerned. Yet does it not strike the Senator that
it is a most unusual proceeding that since the 6th day of
this month, when this bill was formally taken up by the
Senate, no Senator has spoken in behalf of it, and no Sen-
ator has submitted a brief or memorandum or list of author-
ities or suggested an argument on which the validity of the
bill could be sustained?

. Mr. McKELLAR. All that the Senator states is absolutely
Tue.

Mr. Sullivan says:

Many who will vote for the bill when the roll call comes would
in their hearts prefer that the bill be dropped.

The objections to the measure go to the heart of two matters
which now are of the highest importance. First, the bill, if
passed and sustained by the Supreme Court, would open a gate
through which the Federal Government could take over—I quote
a competent constitutional student—practically any function of
the State it chooses. The bill would thus make the way broad
and clear for those who wish to bring about in America a cen-
tralized authoritarian government.

RULE BY PRESSURE GROUPS

BSecond, passage of the bill would give enormous momentum to
what is recognized as one of the most serious of our political evils.
Passage of the bill would be another example of government by
small “pressure groups.” The number of voters to whom this bill
is supposed to appeal is probably less than a million—the Negro
voters in northern cities. Senator Byrwnes, of South Carolina,
made a statement which no advocate of the measure challenged:
“One Negro * * * Walter White, secretary of the Association
for the Advancement of the Colored People, has ordered this bill
to pass * * * If Walter White, who from day to day sits in
the gallery, should consent to have this bill laid aside its advo-
cates would desert it as quickly as football players unscramble
when the whistle of the referee is heard. * * * years
* * * White has worked for this bill. Now that he has
secured the balance of the voting power in so many States, he can
order its passage.”

It is not a happy condition when such a statement as that can
be made—whether the man in the gallery be of one race or
another, whether the number of voters he represents be a million
or two million or any other small fraction of the total electorate.
For the next step, and the likely step, would be that a man in the
gallery might demand and get a measure that would take us
further toward that authoritarian type of government recently
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developed in Europe, which it is America’s greatest present concern
to avold.

Mr. President, after reading that article, I wish to thank
Mr. Sullivan for his splendid contribution to constitutional
government, to actual government; his contribution in behalf
of those State authorities who today are doing their duty to
the best of their ability, who have entirely done away with
white lynching, and only eight lynchings of colored persons
took place last year. I wish to say that if those who advo-
cate the bill will let the State authorities alone, and let them
continue to decrease this crime, all of us who abhor and are
opposed to the crime will have the satisfaction within 3 or
4 years, in my judgment, and perhaps in less time, of read-
ing in the records that there has not been a single lynching
in the United States during the year.

FEDERAL TRADE COMMISSION

Mr. WHEELER. Mr. President——

Mr. McKELLAR. I yield to the Senator from Montana.

Mr. WHEELER. I ask the Chair to lay before the Senate
the amendment of the House of Representatives to Senate
bill 1077.

The PRESIDING OFFICER laid before the Senate the
amendment of the House of Representatives to the bill
(8. 1077 to amend the act creating the Federal Trade Com-
mission, to define its powers and duties, and for other pur-
poses, which was to strike out all after the enacting clause
and to insert:

That section 5 of the act entitled “An act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,” approved September 26, 1914 (U. 8. C., 1934 ed, title
15, sec. 45), is hereby amended to read as follows:

“Sgc, 5. (a) Unfair methods of competition in commerce and
unfair or deceptive acts or practices in commerce are hereby de-
clared unlawful.

“The Commission is hereby empowered and directed to prevent
persons, partnerships, or corporations, except banks, common car-
riers subject to the acts to regulate commerce, and persons, part-
nerships, or corporations subject to the Packers and Stockyards
Act, 1921, except as provided in said act, from using unfair methods
of competition in commerce and unfair or deceptive acts or prac-
tices in commerce.

*(b) Whenever the Commission shall have reason to believe that
any such person, partnership, or corporation has been or is using
any unfair method of competition or unfair or deceptive act or
ﬁmmwmm.mu:tmuappwmeommjst

t a proceeding by it in respect thereof would be to the interest
of the public, it shall issue and serve upon such person, partnership,
or corporation a complaint stating its charges in that respect and
containing a notice of a hearing upon a day and at a place therein
fixed at least 30 days after the service of sald complaint. The
person, partnership, or corporation so complained of shall have
the right to appear at the place and time so fixed and show cause
why an order should not be entered by the Commission requiring
such person, partnership, or corporation to cease and desist from
the violation of the law so charged in sald complaint. Any person,
partnership, or corporation may make application, and upon good
cause shown may be allowed by the Commission to intervene and
appear in said proceeding by counsel or in . The testimony
in any such proceeding shall be reduced to writing and filed in the
office of the Commission. If upon such hearing the Commission
ghall be of the opinion that the method of competition or the act
or practice in question is ]frohlblted by this act, it shall make a
report in writing in which it shall state its findings as to the facts
and shall issue and cause to be served on such person, partnership,
or corporation an order requiring such person, partnership, or cor-
poration to cease and desist from using such method of competition
or such act or practice. Until the expiration of the time allowed
for filing a petition for review, if no such petition has been duly
filed within such time, or, if a petition for review has been filed
within such time, then until the transcript of the record in the
proceeding has been filed in a circult court of appeals of the United
Btates, as hereinafter provided, the Commission may at any time,
upon such notice and in such manner as it shall deem proper,
modify or set aside, In whole or in part, any report or any order
made or issued by it under this section. After the expiration of
the time allowed for filing a petition for review, if no such petition
has been duly filed within such time, the Commission may at any
time, with the consent of the person, partnership, or corporation

by the order to cease and desist, modify, or set aside, in
whole or in part, the report or order made or issued by it under
this section.

“(c) Any person, partnership, or corporation required by an
order of the Commission to cease and desist from using any
method of competition or act or practice may obtaln a review of
guch order in the circuit court of appeals of the United States,
within any circuit where the method of competition or the act
or practice in question was used or where such person, partner-
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ship, or corporation resides or carries on business, by filing in the
court, within 60 days from the date of the service of such order,
& written petition praying that the order of the Commission be
set aslde. A copy of such petition shall be forthwith served upon
the Commission, and thereupon the Commission forthwith shall
certify and file in the court a transcript of the entire record in
the ng, including all the evidence taken and the report
and order of the Commission. Upon such filing of the petition
and transcript the court shall have jurisdiction of the proceeding
and of the question determined therein, and shall have power to
make and enter upon the pleadings, evidence, and proceedings
set forth in such transcript a decree affirming, modifying, or set-
ting aside the order of the Commission, and enforcing the same
to the extent that such order is affirmed, and to issue such writs
as are ancillary to its jurisdiction or are necessary in its judgment
to prevent Injury to the public or to competitors pendente lite.
The findings of the Commission as to the facts, if supported by
evidence, shall be conclusive. To the extent that the order of
the Commission is affirmed, the court shall thereupon issue its
own order commanding cobedience to the terms of such order of
the Commission. If elther party shall apply to the court for leave
to adduce additfonal evidence, and shall show to the satisfaction
of the court that such additional evidence is material and that
there were reasonable grounds for the failure to adduce such evi-
dence in the proceeding before the Commission, the court may
order such additional evidence to be taken before the Commission
and to be adduced upon the hearing in such manner and upon
such terms and conditions as to the court may seem proper. The
Commission may modify its as to the facts, or make new
findings, by reason of the additional evidence so taken, and it
shall file such modified or new findings, which, if supported by
evidence, shall be conclusive, and its recommendation, if any, for
the modification or setting aside of its original order, with the
return of such additional evidence. The judgment and decree of
the court shall be final, except that the same shall be subject to
review by the Supreme Court upon certiorari, as provided in sec-
tion 240 of the Judicial Code.

“(d) The jurisdiction of the Circuit Court of Appeals of the
United States to affirm, enforce, modify, or set aside orders of the
Commission shall be exclusive.

“(e) Buch proceedings in the circuit court of appeals shall
be given precedence over other cases pending therein, and shall
be in every way expedited. No order of the Commission or judg=
ment of court to enforce the same shall in anywise relieve or ab=
golve any person, partnership, or corporation from any liability un-
der the Antitrust Aects.

“(f) Complaints, orders, and other of the Commission
under this section may be served by anyone duly authorized by
the Commission, either (a) by delivering a copy thereof to the
person to be served, or to a member of the partnership to be
served, or to the president, secretary, or other executive officer or
a director of the corporation to be served; or (b) by leaving a copy
thereof at the residence or the principal office or place of business
of such person, partnership, or corporation; or (c) by registering
and mailing a copy thereof addressed to such person, partnership,
or corporation at his or 1ts residence or principal office or place of
business. The verified return by the person so serving said
complaint, order, or other process setting forth the manner of said
service shall be proof of the same, and the return post office receipt
for said complaint, order, or other process registered and mailed as
aforesald shall be proof of the service of the same.

*“(g) An order of the Commission to cease and desist shall be=
come final—

“(1) Upon the expiration of the time allowed for fil a peti-
tion for review, if no such petition has been duly filed wi such
time; but the commission may thereafter modify or set aside its
order to the extent provided in the last sentence of subsection
(b); or

“(2) Upon the expiration of the time allowed for filing a peti-
tion for certiorari, if the order of the Commission has been affirmed
or the petition for review dismissed by the circuit court of appeals,
and no petition for certiorari has been duly filed; or

“(8) Upon the denial of a petition for certiorari, if the order
of the Commission has been afirmed or the petition for review
dismissed by the circuit court of appeals; or

““(4) Upon the expiration of 30 days from the date of issuance
of the mandate of the Supreme Court, if such Court directs that
the order of the on be affirmed or the petition for review

me Court directs that the order of the Com-

or set aside, the order of the Commission
rendered in accordance with the mandate of the Supreme Court
shall become final upon the expiration of 30 days from the time
it was rendered, unless within such 30 days either party has
instituted proceedings to have such order corrected to accord
with the mandate, in which event the order of the Commission
ghall become final when so corrected.

“(1) If the order of the Commission is modified or set aside by
the circuit court of appeals, and if (1) the time allowed for
filing a petition for certiorari has expired and no such petition
has been duly filed, or (2) the petition for certiorarl has been
denied, or (3) the decision of the court has been affirmed by the
Supreme Court, then the order of the Commission rendered in
accordance with the mandate of the circuit court of appeals
shall become final on the expiration of 80 days from the time
such order of the on was rendered, unless within such 30

dismissed.
“(h) If the Su
mission be
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days elther party has instituted proceedings to have such order
corrected so that it will accord with the mandate, in which event
the order of the Commission shall become final when so corrected.

“(J) If the Supreme Court orders a rehearing; or if the case is
remanded by the circuit court of appeals to the Commission for
& rehearing, and if (1) the time allowed for filing a petition for
certiorari has expired, and no such petition has been duly filed,
or (2) the petition for certiorari has been denied, or (3) the de-
cision of the court has been affirmed by the Supreme Court, then
the order of the Commission rendered upon such rehearing shall
become final in the same manner as though no prior order of the
Commission had been rendered.

“(k) As used in this section the term ‘mandate’, in case a
mandate has been recalled prior to the expiration of 30 days from
the date of issuance thereof, means the final mandate.

*{1) Any person, partnership, or corporation who viclates an
order of the Commission to cease and desist after it has become
final, and while such order is in effect, shall forfeit and pay to
the United States a civil penalty of not more than $5,000 for
each violation, which shall accrue to the United States and may
be recovered in a civil action brought by the United States.”

Sec. 2. Such act is further amended by adding at the end
thereof new sections to read as follows:

“Sec. 12. (a) It shall be unlawful for any person, partnership,
or corporation to disseminate, or cause to be disseminated, any
false advertisement—

“(1) By United States malls, or in commerce by any means, for
the purpose of inducing, or which is likely to induce, directly or
indirectly, the purchase of food, drugs, devices, or cosmetics; or

*“(2) By any means, for the purpose of inducing, or which is
lkely to induce, directly or indirectly, the purchase in commerce
of food, drugs, devices, or cosmetics.

“(b) The dissemination or the causing to be disseminated of
any false advertisement within the provisions of subsection (a)
of this section shall be an unfair or deceptive act or practice in
commerce within the meaning of section 5.

“Sec. 13. (a) Whenever the Commission has reason to believe—

“(1) that any person, partnership, or corporation is engaged in,
or is about to engage in, the dissemination or the causing of the
dissemination of any advertisement in violation of section 12, and

“(2) that the enjoining thereof pending the issuance of a com-
plaint by the Commission under section 5, and until such com-
plaint is dismissed by the Commission or set aside by the court
on review, or the order of the Commission to cease and desist
made thereon has become final within the meaning of section 5,
would be to the interest of the Publie,
the Commission by any of its attorneys designated by it for such
purpose may bring suit in a district court of the United. States
or in the United States court of any Territory, to enjoin the dis-
semination or the causing of the dissemination of such advertise-
ment. Upon proper showing a temporary injunction or restraining
order shall be ted without bond. Any such suit shall be
brought in the district in which such person, partnership, or cor-
poration resides or transacts business.

“({b) Whenever it appears to the satisfaction of the court in
the case of a newspaper, magazine, periodical, or other publica-
tion, published at regular intervals—

“(1) that restraining the dissemination of a false advertise-
ment in any particular issue of such publication would delay the
delivery of such issue after the regular time therefor, and

*(2) that such delay would be due to the method by which
the manufacture and distribution of such publication is cus-
tomarily conducted by the publisher in accordance with sound
business practice, and not to any method or device adopted for
the evasion of this section or to prevent or delay the issuance of
an injunction or restralning order with respect to such false
advertisement or any other advertisement,
the court shall exclude such issue from the operation of the re-
straining order or injunction.

“Spc. 14. (a) Any person, partnership, or corporation who vio-
lates any provision of section 12 shall, if the use of the commodity
advertised may be injurious to health because of results from
such use, or if such violation is with intent to defraud or mislead,
be guilty of a misdemeanor, and upon conviction shall be punished

by a fine of not more than $5,000 or by imprisonment for not

more than 6 months, or by both such fine and imprisonment;
except that if the conviction is for a violation committed after a
first conviction of such person, partnership, or corporation, for
any vioclation of such section, punishment shall be by a fine of not
more than $10,000 or by imprisonment for not more than 1 year,
or by both such fine and imprisonment: Provided, That this sec-
tion shall not apply to products duly marked and labeled in ac-
cordance with rules and regulations issued under the Meat
Inspection Act, approved March 4, 1807, as amended.

“{b) No publisher, radio broadecast licensee, or agency or me-
dium for the dissemination of advertising, except the manufac-
turer, packer, distributor, or seller of the commodity to which
the false advertisement relates, shall be liable under this section
by reason of the dissemination by him of any false advertisement,
unless he has refused, on the request of the Commission, to
furnish the Commission the name and post-office address of the
manufacturer, packer, distributor, seller, or advertising agency,
residing in the United States, who caused him to disseminate
such advertisement. No advertising agency shall be liable under
this section by reason of the causing by it of the dissemination
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of any false advertisement, unless it has refused, on the request
of the Commission, to furnish the Commission the name and
post-office address of the manufacturer, packer, distributor, or
seller, residing in the United States, who caused it to cause the
dissemination of such advertisement.

“Sec. 15. For the purposes of sections 12, 13, and 14—

“{a) The term ‘false advertisement' means an advertisement,
other than labeling, which is misleading in a material respect;
and in determining whether any advertisement is misleading, there
shall be taken into account (among other things) not only repre-
sentations made or suggested by statement, word, design, device,
sound, or any combination thereof, but also the extent to which
the advertisement fails to reveal facts material in the light of such
representations or material with respect to consequences which
may result from the use of the commeodity to which the adver-
tisement relates; but if, at the time of the dissemination of the ad-
vertisement, there exists a substantial difference of opinion, among
experts qualified by scientific training and experience, as to the
truth of a representation, the advertisement shall not be consid-
ered misleading on account of such representation, if it states
clearly and prominently the fact of such difference of opinion.
Nothing in this paragraph shall be construed as requiring the
making of such statement as to difference of opinion; and failure
to so state the fact of such difference of opinion shall not relieve
the Government of the burden of establishing the misleading
character of the representation. No advertisement of a drug shall
be deemed to be false if it is disseminated only to members of
the medical profession, contains no false representation of a
material fact, and Includes, or is accompanied in each instance
by truthful disclosure of, the formula showing quantitatively
each ingredient of such drug.

“{b) The term ‘food’ means (1) articles used for food or drink
for man or other animals, (2) chewing gum, and (3) articles used
for components of any such article.

“{c) The term ‘drug’ means (1) articles recognized in the official
United States Pharmacopeeia, official Homeopathic Pharmacopeia
of the United States, or official National Formulary, or any supple-
ment to any of them; and (2) articles intended for use in the
diagnosis, cure, mitigation, treatment, or prevention of disease in
man or other animals; and (3) articles (other than food) intended
to affect the structure or any function of the body of man or
other animals; and (4) articles intended for use as a component
of any article specified in clause (1), (2), or (3); but does not
include devices or their components, parts, or accessories. -

“{d) The term ‘device’ (except when used in subsection (a) of
this section) means instruments, apparatus, and contrivances,
including their parts and accessories, intended (1) for use in the
diagnosis, cure, mitigation, treatment, or prevention of disease in
man or other animals; or (2) to affect the structure or any func-
tion of the body of man or other animals. .

“{(e) The term ‘cosmetic’ means (1) articles intended to be
rubbed, poured, sprinkled, or sprayed on, introduced into, or other-
wise applied to the human body or any part thereof for cleansing,
beautifying, promoting attractiveness, or altering the appearance,
and (2) articles intended for use as a component of any such
article; except that such term shall not include soap.

“Sec. 16. Whenever the Federal Trade Commission has reason to
believe that any person, partnership, or corporation is liable to a
penalty under section 14 or under subsection (1) of section 5, it
shall certify the facts to the Attorney General, whose duty it shall
be to cause appropriate proceedings to be brought for the enforce-
ment of the provisions of such section or subsection.

“Sec. 17. If any provision of this act, or the application thereof
to any person, p p, corporation, or circumstance, is held
invalid, the remainder of the act and the application of such
provision to any other person, partnership, corporation, or cir-
cumstance, shall not be affected thereby.

“Sec. 18. This act may be cited as the ‘Federal Trade Commis-
sion Act.™

Sec. 3. (a) In case of an order by the Federal Trade Commis-
sion to cease and desist, served on or before the date of the enact-
ment of this act, the 60-day period referred to in section 5 (c)
of the Federal Trade Commission Act, as amended by this act,
shall begin on the date of the enactment of this act.

(b) Section 14 of the Federal Trade Commission Act, added to
such act by section 2 of this act, shall take effect on the expiration
of 60 days after the date of the enactment of this act.

Mr. McKELLAR. Will this matter lead to any argument?

Mr. WHEELER. I do not know; but if it does I shall
withdraw it.

Mr. McEKELLAR. It will not take me more than a few
minutes to finish. If the Senator will wait for a few min-
utes, I shall be through.

Mr. WHEELER. I ask unanimous consent at this time
to move to concur in the amendment of the House of
Representatives.

Mr. COPELAND. Mr. President, I must object to that.

Mr. McNARY. Mr. President, is this a House bill?

Mr. WHEELER. It is a Senate bill which was discussed
here, and passed the Senate during the regular session, and
went to the House. The House has made some minor
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amendments. I have consulted the members of the Federal
Trade Commission with reference to the amendments, and
they all state that the amendments are satisfactory to them.

Mr. McNARY. That may be; but I am not at all familiar
with the bill. What is the bill about?

Mr. WHEELER. It is a bill with reference to unfair prac-
tices in commerce. We discussed it on the floor of the
Senate at the regular session.

Mr. McKELILAR, Am I to understand that the Senator
from New York objects?

Mr. COPELAND. Yes, Mr. President.

Mr. BARKLEY. Mr. President, if the Senator will yield,
this is a matter which can be disposed of very quickly at
any time; and the Senator from Montana will have ample
opportunity to do it either later in the day or tomorrow,
rather than in the middle of the speech of the Senator from
Tennessee.

Mr. WHEELER. I thought probably there would be no
objection to the action of the House, and we could dispose
of it.

Mr. BARKLEY. There will be none on my part.

The VICE PRESIDENT. The Chair does not know who
has the floor.

Mr. McKELLAR. I have the floor, and yielded to the
Senator from Montana.

The VICE PRESIDENT. The Chair is informed that the
Senator from Tennessee has the floor, and that a privileged
matter has been laid before the Senate.

Mr. McEELLAR. Yes, Mr. President.

The VICE PRESIDENT. The Chair is further informed
that the Senator from Montana moves that the Senate con-
cur in the amendment of the House of Representatives.

Mr. WHEELER. That is correct.

The VICE PRESIDENT. The question before the Senate
is, Will the Senate concur in the amendment of the bill by
the House of Representatives? That brings up the whole
question. The Senator from Tennessee has yielded for that

Mr. McKELLAR. I have yielded for that purpose.

Mr. COPELAND. Mr. President, I suppose this matter can
come up properly at this time.

The VICE PRESIDENT. The Chair is informed by the
Parliamentarian that it is a privileged matter, being an
amendment to a Senate bill by the House of Representatives.

Mr., BARKLEY. Mr. President, in that connection I de-
sire to propound a parliamentary inquiry. While it is a
privileged matter, is it not true that it does not enjoy such
privileged status as to take the Senator from Tennessee from
the floor unless he yields?

The VICE PRESIDENT. That is the point. The Senator
from Tennessee has yielded, and the question now before
the Senate is whether or not the Senate will agree to the
motion of the Senator from Montana to concur in the amend-
ment of the House.

Mr. CONNALLY. Mr. President, a parliamentary inquiry.

The VICE PRESIDENT. The Senator from Texas will
state it.

Mr. CONNALLY. Even though this be a privileged mat-
ter, if it is acted upon at this time will it not have the effect
of displacing the pending bill?

The VICE PRESIDENT, It will not.

Mr., COPELAND. Mr. President, I appeal to the Senator
from Montana to let this matter go over for a few days.
He will recall that a few months ago we passed a food and
drug bill with the inclusion of a provision about advertising,
placing the advertising where personally I think it belongs,
under the control of the Food and Drug Administration of
the Department of Agriculture. The particular provision to
which I have referred comes from the House as an amend-
ment to a measure which passed this body some months ago,
relating to the functions of the Federal Trade Commission.

I am not here to say that my final judement personally
is that I should always resist placing the advertising under
the control of the Federal Trade Commission; but the action
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of the House brings about a very critical situation with re-
gard to the legislation relating to food and drugs. As I
understand the matter from conversation with the chairman
of the House committee, the food and drug bill is likely to
come up in the House next week; and, if I am any prophet
as to what the House will do, it will either include in that
bill a provision to place the advertising under the Federal
Trade Commission, or it will omit the matter entirely,
depending upon the hope that the bill now before us may
be enacted.

I will say to the Senator from Montana that as a matter
of parliamentary procedure it would be very embarrassing
to me fo have the Senate in effect repudiate what it did
twice in the last Congress, and did again in this Congress.
The matter is so important that it ought not to be disposed
of in this offhand manner.

Mr, WHEELER. Let me say to the Senator that there is
nothing new in this bill. The matter has been thrashed out
on the floor of the Senate time and time again. This bill
passed the Senate. It went over to the House, and has now
passed the House with some slight amendments which the
Federal Trade Commission inform me are satisfactory to them
and are satisfactory, so far as I know, to everybody else.
This bill does not conflict in any way, shape, or form with
the Food and Drug Act which heretofore passed the Senate.
Ordinarily I should not ask to take it up now; but I am com-
pelled to leave town and be gone for several days, and conse-
quently I should like to have the matter taken up and acted
upon at this time.

The VICE PRESIDENT. The amendment of the House is
before the Senate, and the Senator from New York has the
floor.

Ii the Senator from New York, the Senator from Texas, and
the Senator from Kentucky will permit the Chair to do so,
the Chair desires to read the last section of rule VII, so that
the Senate may have it in mind, because during the debate
o:ait.l;e so-called antilynching bill it may come up again and
& ?

The Presiding Officer may at any time lay, and it shall be in order
at any time for a Senator to move to lay, before the Senate any bill
or other matter sent to the Senate by the President or the House

of Representatives, and any question pending at that time shall be
suspended for this purpose. Any motion so made shall be deter-

mined without debate.

That is, the motion to lay the matter before the Senate.
This matter has been laid before the Senate, and therefore it
is subject to debate.

The Chair has read the rule for the benefit of the Senator
from Texas and the Senator from Kentucky, because other
matters like this may be brought up. A message from the
President of the United States or a message from the House
of Representatives may be laid before the Senate at any time,

Mr, COPELAND. Mr. President, I regret that the Sen-
ator from Montana has not read the CoNGRESSIONAL RECORD
this morning. The debate in the House clearly indicates
that this amendment, which was made in the House, was
adopted for the purpose of putting the control of advertising
in the Federal Trade Commission. If I could convince the
Senator from Montana of that fact I know that he would
accede to my request that the matter go over, because he
assured me on the floor of the Senate when the bill was
before us originally that nothing in the bill had to do with
the functions of the Food and Drug Administration.

Mr. WHEELER. I still assure the Senator of that fact;
it has nothing to do with the Food and Drug Administra-
tion. There are two separate jurisdictions, and they would
work concurrently.

Of course, if a bill of this kind were enacted it might be
that to some slight extent there would be conflict in juris-
diction between the Federal Trade Commission and the
Department of Agriculture. But there is a chance of conflict
in the case of pretty nearly any piece of legislation. It is a
matter to be worked out between the two jurisdictions as to
which would enforce the particular provision. But if there
were taken out of the bill what the Senator wants stricken
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and the function were turned over to the Food and Drug
Administration, it would leave the administration of the
Federal Trade Commission in a sad way, so that they could
not enforce the law against bad practices with reference to
other industries which ought to be regulated.

Mr. COPELAND. The Senator from Montana is so uni-
formly right that I hesitate to call attention to the fact that
he is wrong this time, just as wrong as a man can be, because
the function of the Federal Trade Commission is to deal
with unfair practices.

Mr. WHEELER. If the Senator will permit me fo inter-
rupt him, I will bring an end to the controversy. I have
just talked with the leader on this side and he has suggested
that T withdraw the motion for the present and take it up at
a later time. I ask unanimous consent that I may withdraw
ithe motion at this time.

The VICE PRESIDENT. The Senator from Montana asks
unanimous consent to withdraw his motion for the concur-
rence of the Senate in the amendment of the House to Senate
bill 1077.

Mr. COPELAND. Mr, President, I should like to have it
understood that this matter will not be brought up in my
absence and that I may be here when it is called up for
consideration by the Senate.

Mr. WHEELER. Mr. President, I am not going to give
any assurance. I will try to get in touch with the Senator
and attempt to see that he is here. I am withdrawing the
motion at the suggestion of the Senator from New York, and
I do not want to do it on any condifion as to when I may
bring the matter up again.

Mr. COPELAND. So far as I am concerned, I am willing
io have the Senate go on with it, and have it determined
now.

Mr. WHEELER. The Senator asked to have it go over.

Mr, COPELAND. If the Senator will put it over ior a
week, I shall be satisfied.

Mr. WHEELER. I am asking that I be allowed to with-
draw the motion, and I will take it up in about a week.

Mr. COPELAND. That is satisfactory. I have no objec-
tion.

The VICE PRESIDENT. Is there objection to the request
of the Senator from Montana? The Chair hears none, and
the motion is withdrawn.

PREVENTION OF AND PUNISHMENT FOR LYNCHING

The Senate resumed consideration of the bill (H. R. 1507)
to assure to persons within the jurisdiction of every State
the equal protection of the laws and to punish the crime of
lynching.

Mr. McKELLAR resumed the floor.

Mr. BARELEY. Mr. President, will the Senator from Ten-
nessee yleld? :

Mr. McKELLAR. I yield.

Mr. BARKLEY. I am compelled to go to the telephone in
the cloakroom in order to call the Treasury on official busi-
ness, and I should like to ask the schoolmaster from Texas if
I may go out. [Laughter.]

Mr. CONNALLY. I should be very glad to have the Sen-
ator absent himself to go to the telephone, or to any other
place he desires to visit or the promptings of his mind may
suggest. [Laughter.]

Mr. BARELEY. I merely wish to use the telephone.

Mr. McKELLAR. Mr. President, I did not even know the
State from which Mr. Sullivan hailed, but upon inquiry I
find that he was born at Avondale, Chester County, Pa., so
the article to which I have been referring was written by
a Pennsylvanian. I think it ought to be convincing to any
fair-minded man, and I desire to call the attention of every
Senator to it.

Mr. CONNALLY. Mr. President——

The VICE PRESIDENT. Does the Senator from Tennes-
see yield to the Senator from Texas?

Mr. McEELLAR. 1 yield.

Mr. CONNALLY. I suggest the absence of a quorum.

The VICE PRESIDENT. The clerk will call the roll.
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The legislative clerk called the roll, and the following
Senators answered to their names:

Andrews Gibson Lonergan Sheppard
Bailey Guffey MeCarran Smathers
Barkley Hale McGiil Thomas, Utah
Berry Harrison McEellar Townsend
Bulkley Hayden McNary Vandenberg
Bulow Hill Miller Van Nuys
Chavez Hitchecock Neely Wheeler
Clark Johnson, Calif. Nye

Connally Lewls Pittman

Copeland Logan Russell

The PRESIDING OFFICER (Mr. Burow in the chair).
Thirty-seven Senators having answered to their names, there
is not a quorum present. The clerk will call the names of
the absent Senators.

The legislative clerk called the names of the absent Sen-
ators, and Mr. Apams, Mr. AsHURST, Mr. BANKHEAD, MTr.
Bm.eo, Mr. BoNg, Mr. BoraH, Mr. Bripces, Mr. BrowN of
Michigan, Mr. BRowN of New Hampshire, Mr. Burgg, Mr.
Byrp, Mr. BYrNEsS, Mr. CaAPPER, Mrs. CARAwWAY, Mr. Davis,
Mr. DIETERICH, Mr. DoNAHEY, Mr. DuFFy, Mr. ELLENDER, MTr.
FRAZIER, Mr. GEORGE, Mr. GERRY, Mr. GILLETTE, Mr. GLASS,
Mr. Harce, Mr. HErRRING, Mr. HoLT, Mr. JornsoN of Colorado,
Mr. KinG, Mr. LA FOLLETTE, Mr. LobpGeE, Mr. LUNDEEN, Mr.
MaLoNEY, Mr. McApoo, Mr. MiNTON, Mr. MURRAY, Mr. NORRIS,
Mr. OVERTON, Mr. PEPPER, Mr. PoPE, Mr. RADCLIFFE, MTr.
REYNoOLDS, Mr. SCHWARTZ, Mr. SCHWELLENBACH, Mr, SMITH,
Mr. SteErwerR, Mr. THomas of Oklahoma, Mr. TRuMaN, Mr.
TypiNGs, and Mr. WarLsg answered to their names when
called.

Mr. CONNALLY. Mr. President, a parliamentary inquiry.

The PRESIDING OFFICER (Mr. NeeLy in the chair).
The Senator will state it.

Mr, CONNALLY., Is a quorum present?

The PRESIDING OFFICER. The Chair will inform the
Senator in just one moment.

Eighty-seven Senators have answered to their names. A
quorum is present.

Mr. McKELLAR. Mr. President, the purpose of the pend-
ing bill of course is ‘to turn over to Federal authority the
jurisdiction and powers of the States to deal with the crime
of lynching, or, as Mr. Mark Sullivan, says—

To deal with this rarest of crimes the bill is introduced in Con=-
ETess.

This bill has been debated, I believe, in the short extra
session and in the present session for approximately 3 or 4
weeks. In the District of Columbia, of course, crimes are
handled entirely by the Federal Government. Mr. Sullivan
says—and we all know it is the truth—that the “rarest
crime” in this country today is the crime of lynching; it is
the most infrequent crime. There is but one lynching to
something over 16,000,000 inhabitants; and now, with the
marvelous progress which has been made in reducing the
number of lynchings from 231 down to 8, it is sought to turn
Jjurisdiction over such crimes to the Federal authorities.

In that connection, I wish to read from an article pub-
lished in the city of Washington concerning crime as it is
combatted and handled by Federal authority. In the first
column of the first page of one of Washington’s daily news-
papers, the Times, is the following headline:

BROWN CALLS AIDES TO MAP CRIME CHECK—SITUATION ALARMS POLICE
OFFICIALS
(By William E. Ring)
The article is, as follows:
With Washington in the grip of the most widespread ecrime wave

of recent years, the high command of the Metropolitan Police
Department gathered today to map ways of breaking the criminals’

Meénwhﬂa. at the District Building, Commissioner Melvin C.
Hazen issued orders that every effort be exerted by the Depart-
ment to abate the wave.

TO ASKE MORE POLICE
I wish Senators who are combining and confederating, if
I may use that expression in an inoffensive sense, to take
away the jurisdiction and power of the States over lynching
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and turn it over to Federal authority would listen to this.
Commissioner Hazen said:

“No one knows better than I that the department is doing
everything possible to route the criminal. This current wave of
crime will be used as a powerful argument by me and the other
Commissioners to have Co: provide at least 25 additional
policemen in the 1939 Budget. The department today is woefully
undermanned, but is doing the very best it can.”

The current crime wave began before the Christmas holidays
and with few let-downs has continued until today.

Maj. Ernest W. Brown, superintendent of police, summoned to
his office inspectors L. I. H. Edwards, Bernard W. Thompson, who
is chief of detectives, James Beckett, Edward J. Eelly, William
Holmes, and B. A. Lamb for the “break the crime wave” conference.

PATROL CONSIDERED

Revival of the 24-hour bandit patrol, which was established dur-
ing the Christmas shopping period and during the Christmas holi-
days, was being considered. The officials also considered canceling
all leave of absence of policemen until the wave is broken.
" The police officials were spurred to action by the depredations of
two drunken gunmen who last night staged seven hold-ups—

Seven hold-ups in one night right here in the city of
Washington, right under the eaves of the Capitol, almost
within the view of Senators and Members of the other
House—
in three sections of the city, while in other neighborhoods house-
breakers, sneak thieves, and purse snatchers staged a crime carnival.

And yet Members of this body are seeking to turn juris-
diction of the eight crimes of lynching occurring in the
entire country over to Federal authority, when there seems
to be such an utter disregard of the criminal laws right here
under the very wings of the Federal Government.

Hazen bitterly denounced the armed bandit.

Mr. Hazen is the Commissioner of Police, I believe, in the
city of Washington. He “bitterly denounced the armed
bandit.” The bandit and the gangster are similar, and they
are the ones who are excepted from this bill, for it is pro-
vided that this proposed law shall not apply to them,
although they operate right here under our own noses.

This is what the Commissioner of Police said:

The armed hold-up man is a potential murderer. Jurists of our
courts should mete out to the armed rats—

To the armed rats—

convicted of robberies the most severe penalty which the law
allows. Although I am not keen about capital punishment, I am
inclined to believe the death penalty should be made the maximum
in cases where a person is shot to death or wounded during a
hold-up.

Hold-ups and gangster murders all around and about us
in a city under Federal control, and yet this “rarest of
crimes,” truly says Mr. Sullivan—this “rarest of crimes"—
has taken up already nearly a month of the Senate’s time.
Eight crimes of lynching were committed in the entire coun-
try last year; and yet right here, where the newspapers are
a unit in trying to fight crime and where the Federal Gov-
ernment has absolute constitutional and other power to deal
with it, look what is happening:

DEATH PENALTY IN BILL

Representative Jack NicHors (Democrat), Oklahoma, chairman
of the House District Tax Subcommittee, already has prepared a
bill for introduction in Congress which will provide the death pen-
alty as the maximum for persons convicted of armed robberies.

Ah, Mr, President, he will not get far with that bill. That
bill will tread on somebody’s toes.

I remember the poor young lady, whose home was in
Brownsville, Tenn., who was raped at the end of the District
of Columbia line after she got off a street car. Her fingers
were cut off in order to get the rings therefrom; ruined and
despoiled, her body was sent home in a coffin—and not a step
was ever taken by the authorities here to mete out punish-
ment. Yet the Senate, overlooking the crimes committed
right here in our midst, is seeking to pass a bill concerning
the rarest crime in America today. I challenge any Senator,
from whatever State he may come, to whatever political party
he may belong, whatever may be his opinions about this bill,
to deny that lynching is the rarest crime in America today.
¥et all this time is being taken, keeping this bill before the
Senate. What for? In order to get rid of crime? No, If
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‘we wanted to get rid of crime, God knows we should start

right here at home.

I am talking about the home of the United States Govern-
ment; not my home and not your home, Mr. President, but
the home of the United States Government, right here under
the eaves of the Capitol. Why do we not look around us and
adopt such measures as will do away with crime here in the
District of Columbia, where we have constitutional authority?

That is the second newspaper that has taken a position
about the criminal conditions in the city of Washington. I do
not have to confine myself to the two newspapers from which
I have already read. I have already read from the Evening
Star and the Washington Times, and now I will read from the
Washington Post of this morning. Not in the first column on
the first page but in the third column on the first page occur
this headline and the article which follows:

DRUNEKEN PAIR HUNTED HERE IN SEVEN HOLD-UPS—ALL DETECTIVES

MOBILIZED IN WIDE SEARCH FOR YOUNG BANDITS—SMALL GROCERS
ARE CHIEF VICTIMS—RAIDS MADE IN HALF HOUR

All avallable squad and scout cars and every detective officer in
the District last night searched the city for two drunken gunmen,
who held up seven business establishments within half an hour,
nredtwiceattbepmpﬂeburotagxmerysm,mmma
small automobile.

Yet we have spent 30 days or, perhaps, 4 weeks of the time
of the United States Senate discussing whether or not we will
pass a law turning over to Federal jurisdiction punishment
for the “rarest of crimes” in the United States. It is utter
nonsense. This bill ought to be withdrawn, and I here and
ndw call on our leader to have it withdrawn. It ought to be
withdrawn; it ought not to be before this body. A Senator
said to me the other day—and I believe the statement is
true—that if, by chance, this bill could be voted on by secret
ballot, it would not get five votes from the entire Senate.

Mr. BARKLEY. 'Mr, President, will the Senator yield?

Mr. McKELLAR. I yield.

Mr. BARKLEY. Inasmuch as the Senator has called on
me to have the bill withdrawn, I think I ought to say, as I
have said heretofore, that I was not responsible for the fact
that the bill is here any more than I am responsible for the
fact that any other bills are here unless they happen to be
voted out by a committee of which I am a member.

I regard it as my duty, in the position which I happen to
hold, to cooperate with the committees of the Senate to secure
the fair and reasonable consideration of any bills which are
brought out by committees; and even if I had a desire to
withdraw this bill, of course the Senator from Tennessee
knows that I could not do so. The only way in which this bill
could be withdrawn is by a vote of a majority of the Senate.
Any Senator has a right to make a motion to substitute some-
thing else for this bill at any time, just as he has the same
right to make a motion to substitute any other bill for any
other measure that is on the calendar and under considera-
tion. Since the Senator has singled me out, however, and
called upon me to withdraw the measure, I insist that I regard
it as much a part of my duty to cooperate with the Judiciary
Committee in attempting to see that this measure receives
fair and reasonable consideration as I would in regard to any
other bill which might be the unfinished business of the Sen-
ate as the result of the action of a committee of the Senate.
I do not think I am subject to be called upon by any Member
of this body to withdraw this bill because it is objected to any
more than I ought to be called upon to withdraw any other
bill which may be under consideration to which there is
objection.

It is not within my province to withdraw the bill. It is
within my province, and a part of my duty, to help facilitate
the consideration of measures brought here by committees.
This bill was brought here by the Committee on the Judiciary,
and, so far as I know, without a minority report. I do not
recall that there is a minority report, although I do not
understand that the bill received the unanimous support of
the committee.

Under those circumstances, I think the Senator from Ten-
nessee, on second thought, will recognize the justice of my
position in that regard.
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Mr. McEELLAR. Mr. President, of course the Senator
from Kentucky personally could not withdraw the bill; but
his advice as the leader of the majority that it be withdrawn
would have a tremendous effect. I hope that upon consid-
eration he may agree with me that after the bill has been
before the Senate for nearly 4 weeks, during which we have
been discussing the rarest of crimes in the United States, we
might do something else.

The Senator talks about cooperation with the Committee
on the Judiciary. I ask him to look around and see how
many members of the Judiciary Committee are cooperating
with him. When I looked around a little while ago there
was not one of them who was cooperating with him at all.
Not one of them has raised his voice in behalf of the bill.
Not a single member of the Judiciary Committee has been
cooperating with the Senator from EKentucky. Since the
Senator interrupted me, it is true that one member of the
committee, the Senator from Indiana [Mr. Vay Nuys]l, has
come into the Chamber, but before that time noit a single
member of the committee was present; and the Senator
knows, and I know and every other Senator knows, that
practically no members of the Judiciary Committee are
actively supporting this bill.

Mr. BARKLEY. Mr. President, will the Senator yield?

Mr. MCEELLAR. I yield.

Mr. BARKLEY. I do not know whether the members of
the Judiciary Committee are to be criticized or congratulated
for their unwillingness to undergo the punishment that I
have to undergo day after day in the way of remaining here
and listening to this discussion. [Laughter.]

Mr. McKELLAR. I congratulate them; and if the Sena-
tor were to cooperate with his colleagues on this floor, in my
judgment it would not be long before the Judiciary Com-
mittee itself would ask that the bill be withdrawn.

But I continue to read, Mr. President, as to. how crime
is dealt with by Federal authorities right here within the
sound of my voice. I am reading from the Washington Post
of this morning:

Al available squad and scout cars and every detective officer in
the District last night searched the city for two drunken gunmen,
who held up seven business establishments within half an hour,
fired twice at the proprietor of a grocery store, and escaped in a
small automobile.

With a reward on the heads of the bandits, police were watching
all bridges leading into nearby Virginia, while police in nearby
Maryland and Virginia counties were aiding in the search.

Mr. CONNALLY. Mr. President, will the Senator yield?

Mr. McKELLAR. Just one moment, and then I will yield.

Think of it! I do not know how many policemen there
are in the city of Washington. There were seven holdups in
a half hour, and the police offered a reward to persons to
find them. The police are offering rewards to citizens to
point out these holdup men. Can you beat it? [Laughter.]
If that is what is done by the Federal authorities, what are
we going to do when we turn over lynching to them? Are
we going to tell them to offer rewards? What sort of re-
wards are we going to offer—$50 for apprehending a man
charged with rape, $25 for apprehending a man charged with
attempted rape, and so on?

I see in the Chamber some members of the Committee on
Appropriations who have served so faithfully with me on
that committee. I am wondering what the members of the
Committee on Appropriations are going to say when Federal
officers come before them and want a large amount appro-
priated to offer rewards for the apprehension of those
charged with permitting lynchings and attempted lynchings,
and rapes and attempted rapes. It is perfectly absurd and
nonsensical to take the right and the jurisdiction to deal
with this question away from the States, which are doing it
so well, and turn it over to the Federal authorities, who are
not doing well even in our own city.

I now yield to the Senator from Texas.

Mr. CONNALLY. Mr. President, I was about to suggest to
the Senator that he has read to the Senate an account of
how two drunken highwaymen committed seven invasions of
one of the rights of people under the fourteenth amendment—
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the protection of their property—in 30 minutes’ time in the
District of Columbia, under Federal law, when there were only
eight lynchings in the entire United States in the year 1937;
and now we are asked to turn that matter over to the Federal
Government in the same way!

Mr. McEELLAR. Yes; here were seven invasions of the
rights of citizens under the fourteenth amendment in half
an hour, right under the eaves of the Capitol. These occur-
rences may not have been within the sound of everybody's
voice, but I think they were almost within the sound of my
voice. There were seven of them right here, where the
sacred rights of citizens under the fourteenth amendment are
being violated by our own employees who have the duty of
enforcing the law on the subject; and Senators will notice
the remedy proposed by Commissioner Hazen. I am soITy
the Senator from Colorado [Mr. Apams] has gone out of the
Chamber, because I think he is on the subcommittee of the
Committee on Appropriations which has charge of the Dis-
trict of Columbia appropriation bill. I see the Senator from
South Carolina [Mr., ByrNes] here, and I know he is on that
subcommittee. Commissioner Hazen wants 25 more police-
men to help the authorities here, It may be that the Com-
missioners are entitled to more policemen. I do not know
what the facts are; but it does seem to me that it is not
necessary for the police to offer rewards to citizens to ar-
rest persons for crime right here in the city of Washing-
ton. If so, it is time we were dropping this bill and under-
taking to pass proper laws to have the rights of citizens
respected.

Mr. CONNALLY. Mr. President——

Mr. McKELLAR. I yield to the Senator from Texas.

Mr. CONNALLY. Is it the theory of the police that if they
offer sufficiently large rewards, the criminals will come in and
surrender?

Mr. McKELLAR. No; the article does not say that; but if
we were to offer a reward of $5,000 for the arrest of a hold-up
man, I think he might make a bargain in advance that he
would receive only a 6 months’ term in prison, with the hope
that he might be pardoned within 2 or 3 months, or get out
for good behavior in 4 months. Something like that might
be done.

I am calling this matter to the attention of Senators for
the purpose of showing them just what is proposed by the
advocates of this bill. We are asked to turn over this
matter to the Federal authorities, when the Federal au-
thorities right here in the home of the Federal Government
are letting crime go unchecked, as one newspaper said:

Officers were watching especially liquor establishments and beer
parlors. AlIl sections of the city were being patrolled, but the

Southwest section, where most of the holdups occurred, was the
center of the greatest concentration.

REWARD IS OFFERED
Determined to see the gunmen brought to justice—

Listen to this! I am reading from the Washington Post
of this morning,

Determined to see the gunmen brought to justice, Inspector
Bernard Thompson, chief of detectives, late last night offered a
reward of $25 for apprehension of the lawless pair,

That is just $12.50 apiece. I do not think he will get
very far with that offer.

Both bandits were described as being in their early twenties
One wore a leather coat and a green skull cap. He was blond,
b feet 11 inches tall, and heavy set. The other also wore a leather
jacket and a brown hat.

Not a derby. [Laughter.]

Both were described as being “tough and desperate” looking.

My heavens! If would never do for a policeman to arrest
a man who was tough and desperate looking. [Laughter.]

That would be a violation of all the rules.

The hold-ups came In amazingly rapld succession. Apparently
the bandits sought to avold police by robbing two adjacent busi-
ness places, then speeding drunkenly on to find other victims.

We have a law here against speeding, and a law against
drunken driving, and a law against hold-ups; and yet we are
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asked to turn over the rarest crime in America—only eight
instances of it having occurred in the entire Nation last
year—to these same Federal officers, in part.
mMoet of the places preyed upon by the robbers were small grocery

I'es,

Perhaps they were hungry.

TOO DRUNEK TO WALK

My heavens! Here are two bandits who are described in
this newspaper as being “too drunk to walk,” and all the po-
licemen we have in the city of Washington were unable to
catch them! [Laughter.] I wonder what was the matter.
As the Senator from Texas [Mr. CoNnNaLLY] says, one con-
stable down in Texas would have had them in jail in less
than 10 minutes.

As reports of the hold-ups grew—

Remember, Mr, President, these bandits were too drunk
to walk, according to this newspaper. The reporters must
have gotten that information somewhere. They have a way
of doing that.

As reports of the hold-ups grew, an urgent broadcast was made—

Have you ever been in a taxicab when the police began to
broadcast? How could two drunken men escape under those
circumstances, when the police were broadcasting in every
taxicab and in every other place in the city?

As reports of the hold-ups grew, an urgent broadcast was made
to all police cars to spare no effort to capture the gunmen. A
special detall of two squad cars early in the evening was assigned
to the southwest area, and the detail was increased later.

If those men were too drunk to walk, I wonder how they
escaped.

Mr, BAILEY. How were they moving?

Mr. McKELLAR. I wonder how they were moving, as the
Senator suggests. Listen to this:

Btriking swiftly in the early darkness, the bandits first went
to a gasoline station at Twenty-fourth Street—

Somebody knew where they were going.
where they were.

Striking swiftly in the early darkness, the bandits first went
to a gasoline station at Twenty-fourth Street and Benning Road
NE. Here they pointed a revolver at David Frye, of the 1200 block
of Staple Street NE., the manager, snatched $7 and speeded away.

They were too drunk to walk, but they were not too drunk
to speed away in their car, where there is a law against
speeding.

Next they went to a nearby filling station at Benning Road
and Twenty-sixth Street, which they had visited two nights earlier,

At a military school which I once attended it would have
been said that they were “ex all,” they were escaping all
punishment. These two men visited a place they had visited
two nights earlier.

As the bandit car drove up, Millard Brickerd, of Chillum, Md.,
walked out to meet it.

“Beat it back in there where you came from and get us some
money."”

Here were two drunks, too drunk to walk, but in a car.

“Beat it back in there where you came from and get us some
money,” one of the men said as they both got out and drew guns.

It is remarable that two men too drunk to walk were not
too drunk to draw guns. Somebody must have been scared
around there. I wonder what was the matter with the tele-
phone that they could not telephone the police? They might
have found one,

“Beat it back in there where you came from and get us some
money,” one of the men sald as they both got out and drew guns.
They staggered drunkenly and reeked of alcohol, Brickerd told

lice.
po“l'-l'ow did your boss like the hold-up the other night?” asked
oq?ii'ut- very well,” answered Brickerd.

The robbers got $25 from the cash register. Brickerd told police
one of them was so drunk he could hardly walk.

I wonder why Mr. Brickerd did not hold the man, who was
so drunk that he could hardly walk. It may be that Mr.
Brickerd was a small man.

Somebody knew
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Next the gunmen hastened to Southwest Washington,
where they concentrated on grocery stores.

There were but two of these boys. They would not come
under the proposed law. They could not be arrested under
the proposed law, because there were just two of them.
When two do something, it is no offense; but if there were
three, then it would be an offense under this marvelous
measure. But these were concentrated. There might have
been three there, but they were concentrated to two.
[Laughter.] At all events, I read further:

At 319 First Street SW. they stopped in front of a store oper-

ated by Louis Hillman and his wife Hinda. Inside also were two
colored customers.

One of the bandits staggered in, pistol in hand.

“This is a hold-up—see,” he sald. Hellman opened the cash
drawer and the robber scooped up $45, the day's receipts. He
then turned his gun on one of the colored customers.

“You got any money?” he asked.

The customer said he had a quarter.

“Do you work for a living?” asked the gunman.
“Yes,” answered the custo

mer.
“Keep it, then,” replied the robber.

That was generous. [Laughter.] No wonder the authors
of the bill are excepting gangsters and racketeers from the
operation of the proposed law. They are gentlemen. When
they find a man who has worked for a quarter they do not
ﬁ;mm him, they do not take what he has, they do not rob

“Eeep it, then,” replied the robber.

Quick-wittedness on the part of Mrs. Fannie Litman, her hus-
band, Ban, and her son, Robert, foiled the gunmen when they in-
vaded the Litmans' store at 337 Third Street SW. The Litmans
were in their back living room when one of the men lurched in,
gun in hand.

It does not state that he was drunk this time. Perhaps he
had gotten a little sober after he gave the colored man back
the quarter.

Mrs. Litman, thinking a customer was coming, stepped into the
store. As soon as she saw the pistol she screamed and fled to the
back room again.

Her husband and son snapped out the lights and slammed the
door, locking it. The bandits got no loot there.
Abraham Butt, 30, proprietor of a grocery at 831 Sixth Street

ng.h wh:s a target for the bandits’ blazing guns when they tried to
1o A

He was in a back room getting something for two customers.

It does not say what that something was. Perhaps these
two gunmen got something there; perhaps it was something
that made them a little drunker than they had been.

He was in a back room getiing something for two customers.
When he came back he saw the customers with their hands in the
alr and one of the robbers brandishing his gun. Butt was wearing
a white apron. When he saw the gun he began to run. Before

he could move the bandit fired at him point-blank and then shot
again as he fled without loot.

He shot at him! He would have killed him right here,
almost in the shadow of the dome of the Capitol. Yet there
are many Senators who want to turn over to Federal
authorities the task of stamping out lynching, when the State
authorities are now making such a splendid record.

Next the gunmen drove to the southeast. At 52 D Street they
entered a District Grocery Store operated by Morris Bassin.

One of the men staggered into the store and poked his gun in
the ribs of Bassin, took $25, and reeled into the street.

Winding up their swift spree of crime, the robbers went to 36 D
Street SE., another grocery, where they held up Grove Dare, 20,
and stole $15 in bills.

Mr. President, that is the third newspaper in the city which
tells what a wonderful thing it is for us to turn over the
authority of the States, without the slightest constitutional
sanction, to the Federal Government.

I now read from another excellent newspaper published
in our city, the News. There are big headlines here, across
the top of the first page in this paper:

Extra police on tonight to fight off bandits.

There is one advantage in being a Senator. No one would

ever hold up a poor Senator. The hold-ups know they would
not get anything. They would rather hold up grocery stores.
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This is a double column article:

Outburst of new wave of hold-ups and robberies—the second
epidemic in 6 weeks—today drove a harassed police force—

This is a Federal police force, composed of authorities to
whom we are asked to turn over the jurisdiction over eight
Iynchings in the country. They are harassed by what?
Harassed by two drunken young men, about 20 years old, so
these newspapers say, who were too drunk to walk.

Drove a harrassed police force into extracurricular activities.

Whatever that is.

Mr. BAILEY, That means outside the school.

Mr. McKELLAR. Let me ask the Senator from North
Carolina what that means, because this is just a little out-
side of my understanding, and I am sure the Senator knows
what it means. It says, “Drove a harassed police force into
extracurricular activities.” What kind of activities are “ex-
tracurricular activities”?

Mr. BAILEY. I understand that when the police force is
unable to overtake two men who are too drunk to walk they
have to get outside of the curricula. That is the only expla-
nation I can give.

Mr. McEELLAR. They have to get out of the curricula.
[Laughter.]

Mr. BAILEY. Whenever they cannot catch up with two
men too drunk to walk they become extracurricular.

Mr. McKELLAR. I thank the Senator for his enlighten-
ing statement.

Mr. BARKLEY. Mr. President, does that have any rela-
tionship to ex parte or ex cathedra? [Laughter.]

Mr. McEKELLAR. I refer the Senator from EKentucky to
the Senator from North Carolina, who is handling the defi-
nitions of words for me today. [Laughter.]

Mr. BARKLEY. “Curricular” is an adjective, which is
derived from “curriculum,” which is supposed to be a course
of study ordained at colleges, universities, and schools.

Mr, McKELLAR. “Curricula” is the plural of “curricu-
lum,” if I remember my Latin. [Laughter.]

Mr. BARKLEY. The Senator is correct, but I thought he
had placed an “r” at the end of the word so as to make it
“curricular.”

Mr. McKELLAR. I said “curricula.”

Mr. BARKLEY. In other words, “curricula” means two
curriculums. [Laughter.]

Mr. McKELLAR. It means two or more curriculums. We
will find out what it means.

Outburst of a new wave of hold-ups and robberies—the second
epidemic in 6 weeks—today drove a harassed police force into
extracurricular activities—

By the way, I see this is spelled “c-u-r-r-i-¢c-u-l-a-r.” The
Senator is right; it is an adjective. But “curricula” without
the “r” would be plural. [Laughter.]
which will find all W n highways patrolled by extra scout
cars tonight and all plain-clothes men and detectives on prolonged
duty.

I stop reading long enough to be serious for a moment and
to say that I approve fully the efforts of the Washington
police to catch these violators of the law, these men who are
taking away sacred rights granted to citizens under the four-
teenth amendment. One of those rights is the right of
property. Seven people were robbed and deprived of that
right last night, and one man was shot at. We have not
heard about the women yet. I do not know what the next
edition of the paper will show the fate of the women to have
been. I commend the police for their efforts.

Action came after a conference of police heads this noon.

Mr. President, if it takes a conference of all the police
heads to catch two drunken bandits in the city of Washing-
ton who are too drunk to walk, how long would it take and
how many conferences would it require to catch three or
more men who had been engaged in a lynching?

That is a question which I wonder if I might ask my dis-
tinguished and greatly beloved friend the Senator from Illi-
nois [Mr. LEwis]. How long does he think it would take?

CONGRESSIONAL RECORD—SENATE

451

I know that I shall now receive a real answer, and the occu-
pants of the galleries will look out for it. [Laughter in the
galleries.]

Mr. LEWIS. Is the able Senator from Tennessee seeking
from me something that takes on the form of a mathemati-
cal division, a mathematical subtraction, or abstraction, or a
geological conclusion? [Laughter.]

Mr. McKELLAR. All of the things the Senator has men-
tioned might come into play. The statement in this splendid
newspaper, the Washington Daily News, is:

Action came after a conference of police heads this noon.

That is, this conference was called to see what could be
done as to the arrest of two drunken bandits about 20 years
of age, who last night held up seven different establishments
and robbed all except one, in which they got rid of them by
turning out the lights. By the way, the police offered a
reward for their capture, and the Senator from Illinois can
take that into consideration. If it takes the authorities all
that time to find two drunken young bandits, how long
would it take them to find what is known as a mob in a
lynching case? The Senator smiles at me; and I imagine
he is in the same situation I am in. He could not tell. I
could not answer the question, and I am not going to call
on him to answer.

I proceed to read from this article:

A dozen brazen robberies during the night resolved Police Chief

Brown to call his lieutenants together and determine a course of
action.

Chief Brown called his lieutenants together. I think he
ought to call in the authors of this bill. Surely the authors
of the bill, this wonderful bill, aimed at eight crimes a year in
the whole United States, can give the police authorities here
in the city of Washington sufficient information to enable
them to arrest two drunken bandits who were too drunk to
walk. I continue to read:

Six extra squad cars will be on duty tonight in addition to the
regular fleet.

I wonder what a fleet is.
knows.

Mr. CONNALLY. Mr, President, I do not know what such
a fleet is, but I would say it was not fleet enough to catch
the bandits. [Laughter.]

Mr. McKELLAR. The article continues:

Additional detectives will be on duty. Unless arrests are made
today, every man on the force will particularly be on the lockout
for two drunken youths, supposedly brothers, who perpetrated
seven holdups in 35 minutes last night.

Today a house in Prince Georges County is under police watch.

My heavens, they are going outside of their jurisdiction!
They are going over to Prince Georges County.

The article continues:

One of the youths was partially identified from a photo by one of

the victims. Police are hoping they will come home when their
spree wears off.

That is a delightful hope, and I join in if. I expect all
the money they picked up will soon be spent, and I hope
that when the spree wears off the Federal officers will be
able to catch them. It is to Federal officers that we are
asked to turn over the jurisdiction over lynching.

Detective Chief B. W. Thompson called all available detectives
back to duty and asked the aid of suburban police in the capture
of t.l'te “drink-crazed” pair. Reward of $25 was offered for their
arrest.
m‘réntompaon sald he expected to have the two in custody before

gat.

If they get them in custody what will they do with them?
I address the Senator from Texas [Mr., ConnaLLy]l, who is
vigorously opposed to this bill, and ask him how much pun-
ishment has been meted out by the Federal authorities here
in Washington and how many murders have actually been
committed here. That information might be very enlight-
ening to Senators in considering this bill.

Mr. CONNALLY. Mr. President, I will say to the Senator
from Tennessee that the Senator from Texas has on his
desk the report of the Attorney General, containing a list

Perhaps the Senator from Texas
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of Federal crimes all over the United States, and the Senator
from Texas will advert to that report later on during the
debate.

Mr. McEELLAR. I thank the Senator.

The newspaper article continues:

In rapid succession the robbers struck at seven places within
35 minutes. Their car bore Maryland tags and was seen each
time, but they managed to escape.

It seemed that the authorities found out everything in
the world about these robbers, that they were too drunk to
walk, what kind of car they had, what kind of clothes they
wore, and the color of their eyes, but did not take the two
robbers into custody. I continue reading from the article:

Dave Frye, gas station manager at Twenty-fourth Street and
Benning Road NE. was the first victim.

Mr. President, I will not read the remainder of the article,
but I ask that it be printed in the Recorp at this point.
It is a description similar to the one that was read pre-
viously.

There being no objection, the article was ordered to be
printed in the REecorp, as follows:

[From Washington Daily News of January 13, 1938]

Outburst of a new wave of holdups and robberies—the second
epidemic in 6 weeks—today drove a harassed police force into
extracurricular activities which will find all Washington high-
ways patrolled by extra scout cars tonight and all plainclothes-
men and detectives on prolonged duty.

Action came after a conference of police heads this noon. A
dozen brazen robberies during the night resolved Police Chief
Brown to call his lieutenants together and determine a course of
action,

EXTRA SQUAD CARS

Bix extra squad cars will be on duty tonight in addition to the
regular fleet. Additional detectives will be on duty. Unless arrests
are made today, every man on the force will particularly be on
the lookout for two drunken youths, supposedly brothers, who
perpetrated seven holdups in 356 minutes last night.

Today a house in Prince Georges County is under police watch.
One of the youths was partially identified from a photo by one
of the victims. Police are hoping they will come home when their
spree wears off.

REWARD 1S OFFERED

Detective Chief B. W. Thompson called all available detectives
back to duty and asked the aid of suburban police in the capture
of the drink-crazed pair. Reward of 825 was offered for their arrest.

Thompson said he expected to have the two in custody before
night.

%ﬁ rapid succession the robbers struck at seven places within 35
minutes. Their car bore Maryland tags and was seen each time,
but they managed to escape.

ONE VICTIM FEARED DEATH

Dave Frye, gas-station manager at Twenty-fourth Street and
Benning Road NE. was the first victim. He turned over $7. Five
minutes later, two blocks away, at Twenty-sixth Street and Ben-
ning Road NE., they forced Millard Brickerd to give up $27 of his
gas-station receipts. PBrickerd said the same pair robbed him 2 days
ago, and he feared they had returned to kill him.

Moving to the southeast section, the gunmen forced Morris
Bassin, grocer, at 53 D Street SE., to hand over $25. Walking
across the street, they threatened Grover Dare, 20, grocery clerk, at
36 D Street SE., and robbed him of $15.

Wildly waving his gun over his head, and aided by his com-
panion, the head bandit boarded their sedan and sped away.

Louis Hillman, grocer, was their next victim. Only one of the
pair entered the store at 319 First Street SW. He grabbed $45 from
the cash register.

Bcreams frightened off the blond-haired member of the crazy
team at the store of Benjamin Litman, 337 Third Street SW. Lit-
man told police his son, Robert, was in a rear room and screamed
when he saw the bandit's gun. Litman snapped out the lights.

The only shot fired during the robbery rampage was at the store
of Abraham Butts, 831 Sixth Street SW. Butts ran into a rear room
when he saw the gun. He was not hurt, and the gunman fled
empty handed.

One of the pair was about 19, blond curly hair, pimply face, and
wore a brown leather jacket. His companion, about 17, had on a
brown hat and dark lumber jacket.

Bernard Kaesen, of 944 Shepherd Street NW., was robbed of $4.30
and his cab last night at New Hampshire Avenue and G Street NW.
Eaesen later recovered his cab at Twentleth and G Streets NW.

‘When Goldie S. Paregol, 34, of 1529 Upshur Street NW., slowed
her auto for a traffic light last night at Sixth and L Streets NW., a
Negro youth jumped on the running board and grabbed her purse,
containing a $65 check and 45 cents in cash.

Mr. MCKELLAR. Mr. President, what are we asked to do?
‘We are asked to turn over to the Federal authority eriminal
jurisdiction that now belongs to the States and will belong
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to the States even if we shall pass this bill. Even though
it is seen how splendidly the State authorities have per-
formed their duties in the protection of human life, in the
reduction of crime, and in making lynching the rarest of all
crimes in America. Yet we have spent a month trying to
take this jurisdiction away from the States and turn it over
to the national authorities.

Senators, those of you who are sitting here, silent, not
defending this bill, those of you who say you are going to
vote for it and yet will not defend it, I appeal to you to
withdraw this infamous measure which will do more injury
than you can ever imagine, which will injure the people
whom you propose to help here by taking away from the
States the authority which they now have, and which they
are exercising in such a splendid manner. That authority
is being exercised in a manner far superior to the way in
which criminal jurisdiction is exercised right here in our
mids? in the District of Columbia, far superior to that way in
which it is exercised anywhere, because all other crimes are
increasing, while the crime of lynching alone stands out in
bold relief as the only crime in America that is decreasing,
and it is very rapidly decreasing. If Senators will just leave
it alone for a very short period of time, they will find that
the crime of lynching will no longer occur in America.

Mr. BAILEY obtained the floor.

Mr. BARKLEY. MTr. President, at this time I contemplate
moving an executive session, and then moving that the Sen-
ate take a recess.

Mr. BAILEY. Then may I yield, but holding the floor for
tomorrow?

Mr. BARKLEY. So far as I am concerned; yes.

Mr. BAILEY. Very well.

EXECUTIVE SESSION
Mr. BARKLEY. I move that the Senate proceed to the
consideration of executive business.

The motion was agreed to; and the Senate proceeded to the
consideration of executive business.

EXECUTIVE MESSAGES REFERRED

The PRESIDING OFFICER (Mr. Neery in the chair) laid
before the Senate messages from the President of the United
States submitting sundry nominations, which were referred
to the appropriate committees.

(For nominations this day received see the end of Senate
proceedings.)

EXECUTIVE REPORTS OF COMMITTEES

Mr. SHEPPARD, from the Committee on Military Affairs,
reported favorably the nomination of Brig. Gen. Percy Poe
Bishop, United States Army, to be a major general in the
Regular Army from January 1, 1938, vice Maj. Gen. Douglas
MacArthur, retired December 31, 1937.

He also, from the same committee, reported favorably the
nomination of Col. Jay Leland Benedict, Infantry, to be
brigadier general in the Regular Army from January 1, 1938,
vice Brig. Gen. Percy P. Bishop.

He also, from the same committee, reported favorably the
nominations of sundry officers for appointment, by transfer,
in the Regular Army.

Mr, McEELLAR, from the Committee on Post Offices and
Post Roads, reported favorably the nomination of Peter M.
Davey to be postmaster at Bridgeport, Conn., in place of E. C.
Martin.

The PRESIDING OFFICER. The reports will be placed on
the Executive Calendar.

If there be no further reports of committees, the clerk
will state in order the nominations on the Executive
Calendar.

AMBASSADORS EXTRAORDINARY AND PLENIPOTENTIARY OF THE

UNITED STATES

The legislative clerk read the nomination of Joseph P.
Kennedy to be Ambassador Extraordinary and Plenipoten-
tiary to Great Britain.

The PRESIDING OFFICER. Without objection, the
nomination is confirmed.



1938

The legislative clerk read the nomination of Hugh R.
Wilson, of Illinois, to be Ambassador Extraordinary and
Plenipotentiary to Germany.

Mr. LEWIS. Mr. President, at this point I beg to call the
attention of the Senate to the fact that this is the designa-
tion of a gentleman who has long been in the public service
of our country, a man who through his very splendid efforts
rose from a very humble place in the Department of State
until he reached the point where he is now designated to be
a diplomat sent out by our Government to a country which
welcomes him and will justly give us splendid applause for
his services.

He is from the State of Illinois, from the city of Evanston,
which is renowned for its educational facilities. This gen-
tleman has had a remarkable career and has splendidly
represented his State.

I ask that his nomination be confirmed.

The PRESIDING OFFICER. Without objection, the
nomination is confirmed.

The legislative clerk read the nomination of Norman
Armour, of New Jersey, to be Ambassador Extraordinary
and Plenipotentiary to Chile.

The PRESIDING OFFICER. Without objection, the
nomination is confirmed.

UNITED STATES HOUSING AUTHORITY

The legislative clerk read the nomination of J. Austin
Latimer, of South Carolina, to be Director of Information,
serving as assistant to the Administrator.

The PRESIDING OFFICER. Without objection, the
nomination is confirmed.

The legislative clerk read the nomination of Leon H.
Keyserling, of New York, to be General Counsel of the
United States Housing Authority.

The PRESIDING OFFICER. Without objection, the
nomination is confirmed.

DEPARTMENT OF LABOR

The legislative clerk read the nomination of Isador Lubin,
of the District of Columbia, to be Commissioner of Labor
Statistics.

The PRESIDING OFFICER. Without objection,
nomination is confirmed.

That concludes the Executive Calendar.

RECESS

The Senate resumed legislative session.

Mr. BARKLEY. I move that the Senate take a recess
until 12 o’clock noon tomorrow.

The motion was agreed to; and (at 5 o'clock p. m.) the
Senate took a recess until tomorrow, Friday, January 14,
1938, at 12 o’clock meridian.

the

NOMINATIONS
Ezecutive nominations received by the Senale January
13 (legislative day of January 5), 1938
UNITED STATES ATTORNEY
Toxey Hall, of Mississippi, to be United States attorney
for the southern district of Mississippi, vice Robert M. Bor-
deaux.
APPOINTMENTS, BY TRANSFER, IN THE REGULAR ARMY
TO CHEMICAL WARFARE SERVICE
First Lt. Harold Walmsley, Infantry, with rank from Au-
gust 1, 1935.
Second Lt. George Robert Oglesby, Infanfry, with rank
from June 12, 1935.
PROMOTIONS IN THE REGULAR ARMY
To be lieutenant colonel
Maj. James Ellis Slack, Cavalry, from January 6, 1938.
To be major
Capt. Harry Nelson Burkhalter, Infantry, from January 6,
1938.
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MEDICAL CORPS
To be lieutenant colonel
Maj. Forrest Ralph Ostrander, Medical Corps, from Janu-
ary 21, 1938.
To be captains
First Lt. James Augustus MeCloskey, Medical Corps, from
January 22, 1938.
First Lt. Robert John Hoagland, Medical Corps, from Jan-
uary 23, 1938.
First Lt. James Leo Tobin, Medical Corps, from January 31,
1938.
First Lt. Allen Nelson Bracher, Medical Corps, from Jan-
uary 31, 1938.
DENTAL CORPS
To be caplain
First Lt. Carvel Clark Ellison, Dental Corps, from January
20, 1938.
CHAPLAIN
To be chaplain with the rank of captain

Chaplain (First Lt.) Thomas Hampton Reagan, United
States Army, from January 28, 1938.

CONFIRMATIONS

Ezxecutive nominations confirmed by the Senate January 13
(legislative day of January 5), 1938
AMBASSADORS EXTRAORDINARY AND PLENIPOTENTIARY OF THE
UNITED STATES
Joseph P. Kennedy to be Ambassador Extraordinary and
Plenipotentiary of the United States of America to Great
Britain.
Hugh R. Wilson to be Ambassador Extraordinary and Plen-
ipotentiary of the United States of America to Germany.
Norman Armour to be Ambassador Extraordinary and
Plenipotentiary of the United States of America to Chile.
UnIiTED STATES HOUSING AUTHORITY

J. Austin Latimer to be Director of Information, serving as
assistant to the Administrator, United States Housing Au-
thority.

Leon H. Keyserling to be general counsel of the United
States Housing Authority.

DEPARTMENT OF LABOR

Isador Lubin to be Commissioner of Labor Statistics, De-
partment of Labor.

HOUSE OF REPRESENTATIVES

THURSDAY, JANUARY 13, 1938

The House met at 12 o’clock noon.
The Chaplain, Rev. James Shera Montgomery, D. D.,
offered the following prayer:

Infinite Spirit, that which is seen is temporal; that which
is not seen is eternal. O Master of the hidden power,
be Thou our souls’ desire. Do Thou build monuments of -
love in the hearts of men and reecho Thy soundless voice
everywhere. Keep in our remembrance that life consists
not in the abundance of things we possess. Grant, our
Father, that we may so strive that others may be blest and
cheered by the spirit and fruit of our labors. By faith do
Thou lead us through doubt, endure temptation, and cleave
steadfastly to Thee. As custodians of our Government, in-
spire us with courage, and may we rekindle confidence in
the breasts of all faithless and mistaken men. O God, may
self not seek its own delight, but through crowded and lonely
places let us feel for all their biting strokes of need and want.
We pray that our aspiration may be to conform our will to
Thine, seeking no reward but of giving joy and happiness
to others. In the name of our Elder Brother. Amen,

The Journal of the proceedings of yesterday was read and
approved.
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